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I, 

 

 

SUMMONED: 

 

1.  Royal Dutch Shell plc, a company under foreign law with its registered office in London 

(England) and its principal place of business in (2596 HR) The Hague at Carel van Bylandtlaan 

30, serving my writ and a copy of this document and of the exhibits referred to below at this 

office to: 

 

 

 

 

 

 

 

TO: 

 

appear at the public hearing of the District Court of The Hague, location The Hague, not in person but 

represented by an attorney-at-law, at 10:00 a.m. on Wednesday 17 April 2019 (seventeen April two 

thousand and nineteen), to be held in one of the court rooms in the Palace of Justice at Prins 

Clauslaan 60 in (2595 AJ) The Hague; 

 

 

 

 

 

 

 

 

 

WITH NOTICE: 

 

a) that if a defendant fails to be duly represented or does not timely pay the court registry fee and 

the prescribed periods and formalities have been observed, the Court will declare the defendant to 

be in default and will award the claim described below unless it considers this claim to be unlawful or 

unfounded;  

b) that on appearance the defendant will be charged with a court registry fee, to be paid within four 

weeks after appearance; 

 

c) that the amount of the court registry fee is mentioned in the most recent appendix to the Court 

Fees (Civil Cases) Act [Wet griffierecht burgerlijke zaken], which can be found at the website: 

 www.kbvg.nl/griffierechtentabel. 

http://www.kbvg.nl/griffierechtentabel
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d) that an impecunious defendant will be charged with a court registry fee for impecunious people, 

laid down by law, if, at the time when the court registry fee is charged, it submitted:  

 

1) a copy of the legal aid award, within the meaning of Article 29 of the Legal Aid Act [Wet op de 

Rechtsbijstand], or, if this is not possible due to circumstances which, in fairness, cannot be 

attributed to it, a copy of the application within the meaning of Article 24, paragraph 2 of the Legal 

Aid Act, or 

 

2) a statement of the board of the Legal Aid Council within the meaning of Article 7 paragraph 3, 

under e, Legal Aid Act from which it appears that his income is lower than the amounts meant in the 

governmental decree pursuant to Article 35 paragraph 2 of that Act; 

 

IN ORDER TO: 

 

hear the below formulated claim against it on the grounds set out in this summons. 
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I. INTRODUCTION 

 

1. Since the industrial revolution, we have been producing and combusting fossil fuels such as oil, 

coal and natural gas on a grand scale because this releases energy we can use to generate 

electricity, heat our homes and drive machines and means of transport. Apart from energy, the 

combustion and production of fossil fuels also release a residual product, namely greenhouse 

gases, the main one being CO2 (carbon dioxide). 

 

2. These man-made greenhouse gas emissions - also referred to as anthropogenic emissions - 

increase natural concentrations of greenhouse gases in the atmosphere, resulting in global 

warming. The characteristic of greenhouse gases such as CO2 is that they retain solar heat in 

the atmosphere and that they gradually issue this absorbed heat in all directions. If CO2 

concentrations in the atmosphere increase, the atmosphere, land and the oceans gradually 

warm and the average temperature on earth also rises. 

 

3. As early as more than 100 years ago, at the end of the 19th century, it was demonstrated that 

the combustion of fossil fuels releases CO2 and that CO2 is a greenhouse gas.1 

 

4. wƻȅŀƭ 5ǳǘŎƘ {ƘŜƭƭ όƘŜǊŜƛƴŀŦǘŜǊ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ά{ƘŜƭƭέύ ǿŀǎ ƛƴŎƻǊǇƻǊŀǘŜŘ ǳƴŘŜǊ ǘƘŜ ƴŀme of N.V. 

Koninklijke Nederlandsche Petroleum Maatschappij (Koninklijke Olie) at the end of the 19th 

century. After merging with the British Shell Transport and Trading Company plc in 1907, the 

Royal Dutch Shell Group was incorporated. Since then, Shell has been primarily engaged in the 

exploration, production, refining, marketing and sales of fossil fuels (hereinafter also referred 

ǘƻ ŀǎ άƻǇŜǊŀǘƛƴƎ ŀŎǘƛǾƛǘƛŜǎέ ƻǊ άǇǊƻŘǳŎǘƛƻƴ ŀƴŘ ǎŀƭŜέύΦ 

 

5. Since its incorporation, Shell has been one of the biggest individual polluters and producers of 

CO2 emissions linked to the production and sale of fossil fuels. Scientific research 

demonstrates that of total global emissions of anthropogenic emissions since 1880, a 

staggering 1.8% can be traced back to the operating activities of Shell.2 

 

6. ¢ƻŘŀȅΣ {ƘŜƭƭΩǎ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻ Ǝƭƻōŀƭ ŜƳƛǎǎƛƻƴǎ ƛǎ ŀōƻǳǘ м҈Φ ¢Ƙƛǎ ƳŜŀƴǎ ǘƘŀǘ ǘƘŜ ŀƴƴǳŀƭ 

emissions linked to Shell are more than twice as big as those of Dutch society. The CO2 

emissions linked to Shell are, therefore, substantial, measurable and determinable and they 

matter on a global scale.3 

 

7. Once they have been emitted into the atmosphere, CO2 molecules will not break down there. 

In the main, CO2 can only disappear from the atmosphere by dissolving it in ocean waters and 

by the photosynthetic absorption by plants and trees (the biosphere). This natural CO2 

absorption forms a part of the normal carbon cycle. As natural absorption is already more or 

less balanced with natural CO2 emissions caused by, for instance, wildfires and rotting and 

                                                           
1
 See also Chapter IV.4 

2
 See also Chapter VIII.2.1.2.C 

3
 See also Chapter VIII.2.1.2.C 
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decomposition processes, natural absorption cannot also fully compensate the additional 

anthropogenic CO2 emissions. 

 

8. As a result, anthropogenic CO2 emissions - that is, whatever cannot be absorbed by the 

biosphere and the oceans - cumulate in the atmosphere.4 This cumulative effect causes 

atmospheric CO2 concentrations to rise. 

 

9. As a result of the cumulating anthropogenic emissions, current CO2 concentrations in the 

atmosphere amount to an average 410 ppm, which is more than 40% higher than at the start 

of the industrial revolution, when concentrations were approximately 280 ppm.5 

 

10. This considerable increase of CO2 concentrations means that mankind has drastically changed 

the physical and chemical composition of the atmosphere in a short period of time. A 

significant fact in that respect is that measurements show that during the past 800,000 years, 

CO2 concentrations have never exceeded 300 ppm.6 

 

11. As a result of increased CO2 concentrations in the atmosphere since the industrial revolution, 

the average temperature of the earth - which has been about 14°C since the end of the last ice 

age - has already risen by about 1°C.7 The consequences of that warming by 1°C are already felt 

around the world.8 

 

12. Global warming leads to changes to the climate and living environment around the world and 

as such, according to scientists, it constitutes a danger to people, their health, their property 

and family life, and to the ecosystems which mankind depends on.9 Sea levels are rising, ice 

sheets are melting and oceans are acidifying. The risk that a substantial share of animal and 

plant species becomes extinct also increases, as does the frequency and intensity of storms, 

deluges, flooding, periods of heat and forest fires that are disruptive to society.10 These and 

other consequences of climate change, such as water and food shortages, will become more 

severe as the production and consumption of fossil fuels continue and earth warms further as 

a result of that.11 

 

13. ! ōƛƎ Ǌƛǎƪ ƻŦ ŎƻƴǘƛƴǳŜŘ ǿŀǊƳƛƴƎ ƛƴ ŜȄŎŜǎǎ ƻŦ ǘƘŜ ǿŀǊƳƛƴƎ ƻŦ мɕ/ ǘƘŀǘ Ƙŀǎ ŀƭǊŜŀŘȅ ōŜŜƴ ǊŜŀŎƘŜŘΣ 

is that the climatic system will reach so-called tipping points, which may result in abrupt and 

                                                           
4
 This cumulative effect is the result of the fact that CO2 molecules remain in the atmosphere for many hundreds and, 

sometimes, thousands of years, meanwhile retaining their warming properties. Historical emissions from the industrial 
revolution onwards, therefore, now still have an impact on the climate. Similarly, today's emissions will cause climate 
change for millenniums to come. 

5
 Ppm stands for parts per million: 410 ppm means that out of every million particles in the atmosphere, 410 consist of 

CO2. See chapter IV.3 
6
  See chapter IV.3 

7
 See IPCC 2018 Special Report (SR)15: Dƭƻōŀƭ ²ŀǊƳƛƴƎ ƻŦ мΦрɕ/, Chapter 1, p.51 (exhibit 136) 

8
 IPCC, AR5, SYR SPM, page 6 (exhibit 020) 

9
 Lt//Σ !wрΣ ²DLLΣ IΦуΣ ǇΦроу όŜȄƘƛōƛǘ лнмύΥ άUrban climate change-related risks are increasing (including rising sea levels 

and storm surges, heat stress, extreme precipitation, inland and coastal flooding, landslides, drought, increased aridity, 
water scarcity and air pollution) with widespread negative impacts on people (and their health, livelihoods and assets) 
and on local and national economies and ecosystems (very high confidence, based on robust evidence, high agreementύέ 

10
 IPCC 2014, AR5, SYR, SPM, p 2-16 (exhibit 020) 

11
 IPCC 2014, AR5, SYR, SPM, p 2-16 (exhibit 020) 
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accelerated climatic changes for which neither people nor nature is properly equipped. If such 

tipping points are reached, for instance, the drying out of the Amazon forest, the release of 

frozen methane reserves, the start of an irrevocable melting process in Greenland or 

Antarctica, or the potential standstill of the linked system of ocean currents, which the Atlantic 

Gulf Stream (which also affects the climate in the Netherlands) forms a part of, it may start a 

chain reaction of natural processes that will reinforce each other and that will continue to 

warm the earth in a way that we cannot control, with catastrophic consequences for mankind. 

¢ƘŜ ƘƛƎƘŜǊ ǘƘŜ ǿŀǊƳƛƴƎ ŀōƻǾŜ мɕ/Σ ǘƘŜ ōƛƎƎŜǊ ǘƘŜ Ǌƛǎƪǎ ǘƘŀǘ ǘƘŜǎŜ ǘƛǇǇƛƴƎ Ǉƻƛƴǘǎ ǿŜ Ŏŀƴƴƻǘ 

control will be reached.12 

 

14. In this context, it is necessary to know that due to our historical use of fossil fuels, further 

global warming will take place. The fact is that we do not yet experience the full warming 

effect of the current CO2 concentrations of 410 ppm. This is partly due to the fact that (due to 

thermal climate inertia) it will take 30 to 50 years for an increased CO2 concentration to have a 

warming effect on the atmosphere, the land masses and the oceans. This means there is a 

delay of some decades (a delayed effect) between the emission of CO2 and the resulting global 

warming.13 

 

15. However, after this 30 to 50-year period, the increased CO2 concentrations will cause further 

warming. The warming of the oceans is a very slow process. Due to the warming of the 

ŀǘƳƻǎǇƘŜǊŜΣ ƛƴƛǘƛŀƭƭȅΣ ƻƴƭȅ ǘƘŜ ƻŎŜŀƴΩǎ ǎǳǊŦŀŎŜΣ the top layer of the ocean water, is warmed. 

This warmed-up top layer then gives off its heat to the deeper ocean, very slowly. Centuries 

ǿƛƭƭ ƘŀǾŜ ǇŀǎǎŜŘ ōŜŦƻǊŜ ǘƘŜ ǿŀǊƳƛƴƎ ŜŦŦŜŎǘǎ ƘŀǾŜ Ŧǳƭƭȅ ŜȄǘŜƴŘŜŘ ǘƻ ǘƘŜ ƻŎŜŀƴǎΦ ¢ƘŜ ŜŀǊǘƘΩǎ ƛŎŜ 

masses respond even slower to a change in temperature in the atmosphere than the oceans. A 

lot of climatic effects will, therefore, continue to increase for centuries, also once increased 

CO2 concentrations no longer rise but stabilise. 

 

16. The above means that the full warming effect of the emissions of the past 30 to 50 years still 

(and before) still has to manifest itself. The additional global warming linked to current CO2 

concentrations will be considerable, as more than half of all anthropogenic emissions since the 

industrial revolution took place after 1986. As a result, CO2 concentrations have increased at a 

higher pace during the past few decades. The additional warming associated with the CO2 

concentrations already reached is expected to rise to a value of about 0.6°C and this value will, 

therefore, come on top of the warming of 1°C that has already been reached.14 This means that 

when atmospheric CO2 concentrations were to stabilise at the current value of an average 410 

ppm, the global average warming this century is expected to reach a value of approximately 

1.6°C. 

 

17. Without a fast u-turn in the use of fossil fuels and the associated global CO2 emissions, CO2 

concentrations are unlikely to stabilise, let alone fall in the short term. If no action is taken in 

order to turn the tide, fossil CO2 emissions will cause a further increase of atmospheric CO2 

                                                           
12

 See also Chapter VII.1.2 
13

 See also Chapter IV.5 
14

 See also Chapter IV.5 
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concentrations from today, and as such, also a further rise of the average global warming on 

top of the aforementioned 1.6°C. 

 

18. As a result of the aforementioned cumulative effect of CO2 emissions, the general damage 

associated with climate change is that of latent damage, which means damage does not fully 

manifest itself from one moment to the next but worsens gradually. You could compare it to 

the situation in which employees are constantly exposed to a hazardous substance and 

gradually but to a worsening extent develop black lungs. The health of their lungs is insidiously 

affected. 

 

19. Furthermore, due to the aforementioned delayed effect of 30 to 50 years, climate damage is 

also latent, that is, the damage is already there because the damage to the chemical 

composition of the atmosphere in the form of excessive CO2 concentrations has already been 

caused but it is not fully visible or perceivable yet because the warming that it causes will 

manifest itself with great delay. 

 

20. This type of latent damage creates a particular risk. When damage is visible, it is possible to 

take immediate curtailing measures but latent damage can continue to fester underground for 

ŀ ƭƻƴƎ ǘƛƳŜ ōŜŦƻǊŜ ƛǘǎ ƘŀǊƳŦǳƭ ŜŦŦŜŎǘǎ ŀǊŜ ŎƭŜŀǊƭȅ ǇŜǊŎŜƛǾŀōƭŜΦ ²ƘŜƴ ǘƘŜ ŘŀƳŀƎŜ ƛǎ ΨŘƛǎŎƻǾŜǊŜŘΩΣ 

it is often already irreversible. 

 

21. A good example of latent damage is the asbestos disease mesothelioma, a lethal occupational 

disease that will not manifest itself until 30 years after being exposed to asbestos crystals. 

When the first mesothelioma victims emerged, measures were taken but at that time, it was 

clear there were going to be many more victims because a lot of people had been exposed to 

asbestos in the previous 30 years. For them, the measures came 30 years too late and their 

fate - death within two years - had been sealed. 

 

22. Climate damage constitutes similar latent damage due to the delay in the climate system, 

which means that climate damage is already much more extensive than we can see. 

 

23. Shell and the international community of countries have been aware of the notion of climate 

change as a sneaking and latent global catastrophe in the making since the 1980s. 

 

24. According to internal Shell reports, as early as 1986, Shell foresaw the climate change we see 

today and which the general public has only recently been aware of. In the same year, Shell 

also foresaw that increasing climate change as a result of the continued use of fossil fuels 

would have major consequences in the long term for the living environment of man, our future 

standard of living and for food reserves around the world. Shell also foresaw that this could 

potentially have major social, economic and political consequences. And at that time, Shell 

also realised that the environment could be affected by global warming to such an extent that 

parts of the world could, in time, become uninhabitable.15 
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 See Chapter VIII.2.1.2.b 
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25. This picture which Shell painted in 1986 was confirmed two years later by more than 300 

scientists and politicians and policymakers from 48 countries. In a joint final statement at the 

Climate Conference in Toronto of 1988, they announced that the consequences of climate 

change can be so serious that only a global nuclear war could cause more damage. They 

collectively emphasised the fact that immediate action is essential and they urged both 

countries and large energy companies to (i) immediately shift their investments to forms of 

energy that emit no or less CO2, (ii) to invest in energy efficiency and labelling (energy) 

products with a CO2 footprint and (iii) to make sure that global emissions are reduced fast. 

According to the collective statement, these measures are necessary in order to avert a major 

climate danger in the future and to secure a sustainable future.16 

 

26. This call and statement from 1988, like other climate conferences such as the Noordwijk 

Conference (1989) and the scientific insights from the first report of the IPCC (1990) led to the 

1992 Rio de Janeiro UN Climate Convention (during the UN conference in Rio de Janeiro), 

which was ratified and signed by 196 countries in the years thereafter.17 The central objective 

of the Climate Convention is to prevent anthropogenic climate change that is dangerous to 

people and the environment (or, dangerous climate change). This can be achieved by reducing 

emissions. 

 

27. bŜǾŜǊǘƘŜƭŜǎǎΣ ǎƛƴŎŜ {ƘŜƭƭΩǎ ŦƛƴŘƛƴƎǎ ƛƴ мфусΣ ǘƘŜ ǎǘŀǘŜƳŜƴǘ ŦǊƻƳ ǘƘŜ ǎŎƛŜƴǘƛǎǘǎ and countries in 

1988 and the signed UN Climate Convention from 1992 (and the associated annually returning 

UN climate conferences), the production and sale of fossil fuels and the associated CO2 

emissions have increased strongly to date. 

 

28. As we will explain in this summons, Shell, even though since the 1980s, it knew of the 

catastrophic danger that was likely to manifest itself in the future if the use of fossil fuels was 

continued, has done everything since to produce and sell as many fossil fuels as possible and it 

did also do anything possible (through lobbying and other practices) to oppose legislation to 

protect the climate and to reduce the use of fossil fuels. That attitude has changed little to 

date. The same applies to other businesses in that sector, such as BP and Exxon Mobil who, 

together with Shell, are among the biggest and richest multinationals in the world and who, for 

many reasons (which will be discussed in this summons) form a large obstacle in the approach 

to the climate issue. So Shell is not only a substantial co-perpetrator of the climate issue but 

also a formidable obstacle to the solution thereof. 

 

29. The result of a lack of progress in tackling the climate issue and the growing use of fossil fuels 

is that annual global CO2 emissions are still rising and a warming of 1.6°C and more will be 

unavoidable if we do not reduce emissions considerably and fast. How much more this 

warming will be, therefore, depends on the speed and the drastic nature of the climate 

measures currently being taken. 
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 See Chapter V.4 
17

 UNFCCC Status of Ratification (printout website) (exhibit 022) 
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30. In the Paris Climate Agreement from December 2015, 196 countries, therefore, again urged 

themselves and society to take urgent climate measures because, otherwise, climate change 

that is dangerous to people and the environment can hardly be prevented. Within that context 

and on the basis of the latest scientific insights of the IPCC, the 196 countries have stipulated 

in the Agreement that in order to prevent dangerous climate change, warming has, in any 

case, to be reduced to far below 2°C and preferably 1.5°C. 

 

31. Previously, in 2007, and in the context of the elaboration of the UN Climate Convention from 

1992, those same 196 countries collectively decided that global warming should be kept below 

2°C in order to avoid the catastrophic damage of dangerous climate change and that 

greenhouse gas concentrations in the atmosphere would, therefore, have to be stabilised 

below 450 ppm CO2 equivalents (450 CO2 equivalents refers to the concentration of CO2 and 

other greenhouse gases together).18 

 

32. The Paris Agreement, as such, tightened this (previous) 2°C target with the objective of 

reducing global warming to far below 2°C and, preferably, 1.5°C (this target is hereinafter also 

ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ άtŀǊƛǎ ŎƭƛƳŀǘŜ ǘŀǊƎŜǘέύΦ 

 

33. In order to be able to achieve the Paris climate target, global concentrations of greenhouse 

gases have to be stabilised at a maximum of 430 ppm of CO2 eq, taking the relevant scientific 

insights into account. In that case, there is a 50% chance that global warming can, indeed, be 

reduced to 1.5°C and there is an 85% chance that global warming will not exceed the 2°C 

limit.19 

 

34. To date, however - despite the UN Climate Convention and the Paris Agreement - effective 

climate action is not forthcoming. The result is that global CO2 emissions continue to rise. So 

the 196 countries urge themselves and society to take urgent action but national and 

international political relations and the lobbying power of the big multinationals around the 

world are important reasons why real climate action is not forthcoming. The result is that, on 

the basis of the joint national emission goals (Nationally Determined Contributions, NDCs) 

made within the context of the Paris Agreement, global warming is likely to increase by 3°C or 

more this century alone, unless far-reaching global emission reductions take place with great 

urgency.20 

 

35. In order to be able to achieve the level of 430 ppm of CO2 equivalents, the UN Climate Panel, 

the Intergovernmental Panel on Climate Change (IPCC), indicates that by 2030, global CO2 

emissions have to be 45% lower compared to 2010 levels. Then, according to the IPCC, CO2 

emissions will have to be reduced to net zero by 2050. In other words, after 2050, no more 

                                                           
18

 Explanation: along with the other greenhouse gases, CO2 is also referred to as CO2 equivalents, or CO2 ŜǉέΦ Lƴ ǘƘŀǘ ŎŀǎŜΣ 
the other greenhouse gases such as methane gas and nitrous oxide have been converted into CO2 values. As the 450 
ppm of CO2 eq also includes greenhouse gases such as methane in addition to CO2, the ultimate limit of (only) the 
cumulative quantity of CO2 in the atmosphere is lower than 450 ppm. 

19
 See Chapter XI.2.2.  

20
 See Chapter VI.2.4. 
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anthropogenic emissions can be added to the atmosphere. That means that the production 

and use of fossil fuels have to be phased out urgently from today. 21 

 

36. The world has 30 years to make a full energy transition and we will need that time, which is 

why we should immediately change course towards zero by 2050 (and towards the interim 

point of a 45% reduction by 2030). 

 

37. This necessary energy transition will succeed in time only when, among other things, 

substance is given to the conclusions of scientists and policymakers in Toronto in 1988, namely 

that countries and large energy companies immediately have to shift their investments to 

forms of energy that do not emit any CO2 and that drastic emission reductions must be made. 

This will have to be done now against the background of the global consensus about 

dangerous climate change as set out in the Paris Climate Agreement. 

 

38. The claimants are of the opinion that the adopted Paris climate target, which aims to prevent 

dangerous climate change, also has a legal meaning for Shell. Under Dutch law (to which Shell 

is subject), Shell has a duty of care towards the claimants to contribute to preventing this all-

encompassing danger and to act in line with the Paris climate target. 

 

39. The claimants will extensively substantiate this in this summons, but the essence is that if all 

countries in the world, based on the best available knowledge, agree that global warming of 

2°C is a very big and all-encompassing danger for mankind and that this danger is imminent 

because the parties that have a substantial influence on that danger knowingly and 

deliberately refuse to make a proportional contribution to preventing that danger, those 

parties - mindful of, among other things, the Kelderluik ruling and the Kalimijnen ruling of the 

Supreme Court - are guilty of unlawful endangerment and as such, they violate the unwritten 

standard of care of Article 6:612 of the Dutch Civil Code. 

 

40. Thanks to the rulings of this court and the court of appeal of The Hague in the case of the 

Urgenda foundation versus the State of the Netherlands, the claimants are confirmed in that 

reasoning in advance.22 23 Among other things, these rulings show that (when it concerns the 

fight against the climate issue) the open standard of care of Article 6:162 of the Dutch Civil 

Code is, among other things, further coloured in and specified by the contents of the climate 

conventions, as well as by the European Convention for Human Rights (ECHR). 

 

41. Also given the fact that, at its core, the Urgenda ruling seems to concern unlawful 

endangerment pursuant to Article 6:162 of the Dutch Civil Code (see court, paragraph 4.53 in 

conjunction with 4.63) and that, apart from the State, private parties such as Shell are also 

Ǝǳƛƭǘȅ ƻŦ ǳƴƭŀǿŦǳƭ ŜƴŘŀƴƎŜǊƳŜƴǘΣ ǘƘŜ ŎƭŀƛƳŀƴǘǎ ŀǊŜ ƻŦ ǘƘŜ ƻǇƛƴƛƻƴ ǘƘŀǘ ŦǊƻƳ ǘƘƛǎ ŎƻǳǊǘΩǎ ǊǳƭƛƴƎ 

in the Urgenda case, it follows that a public or a private party can be expected to exercise a 

great deal of care in relation to (resolving) the climate issue (court paragraphs 4.66, 4.67 and 

4.77) if: 

                                                           
21

 See Chapter. XI.2 
22

 Court of The Hague, 24 June 2015, ECLI:NL:RBDHA:2015:71454 
23

 Court of Appeal of The Hague, 09 October 2018, ECLI:NL:GHDHA:2018:2591  
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(i)  that party has for a long time been well aware of the great dangers and risks of climate 

change; 

(ii)  that party plays a sufficiently substantial part in global emissions, that is, has a certain 

responsibility for that part; 

(iii) that party is able to exert control over the emissions in question; 

(iv) that party plays an important role in the transition to a sustainable society; 

(v)  that party is able to take effective mitigating and precautionary measures without 

having to do the impossible; 

 

42. This should be seen against the background of the following actual conclusion of the court 

(court, paragraphs 4.18, 4.32, 4.65, 4.71, 4.75 and 4.83): 

(i) that climate change is caused by anthropogenic greenhouse gases; 

(ii)  that a temperature rise of more than 2°C causes a very dangerous situation for people 

and the environment; 

(iii)  that it is, therefore, necessary to stabilise the concentrations of greenhouse gases in the 

atmosphere; 

(iv)  that the stabilisation of all concentrations of greenhouse gases at a level of 450 ppm of 

CO2-eq. is the minimum requirement in order to be able to reduce global warming to 

2°C; 

(v)  that stabilisation requires a reduction (mitigation) of current anthropogenic greenhouse 

gas emissions; 

(vi)  that without drastic reduction measures, global greenhouse gas emissions will rise to 

such an extent that, in just a few years, namely around 2030, it becomes unlikely that 

the 2°C can be achieved; 

(vii)  that if the current approach is not changed, dangerous climate change is likely to occur 

within a number of decades, with irreversible consequences for people and the 

environment; 

(viii)  that urgent reduction measures are, therefore, required because the faster we can 

reduce emissions, the bigger the chance that the danger can be averted; 

(ix)  that it will be more cost-effective to intervene with appropriate mitigation measures 

now than to postpone the reduction measures. 

 

43. With a view to these findings by the court, which, afterwards, were fully included in the ruling 

of the court of appeal of The Hague of 09 October 2018 (and which, for that matter, are 

entirely in line with the facts set out above by the claimants), there can be no 

misunderstanding about the nature, scope and gravity of the danger of dangerous climate 

change or about the extent of the risk that dangerous climate change will happen this century 

if the issue is not sufficiently addressed. 

 

44. Mindful of these facts established by the court and the court of appeal and also with a view to 

the fact that Shell has been well aware of the problem for decades, that it provides a major 

contribution to the emissions that cause this danger and that it has control over those 

emissions, can take effective precautionary measures without having to do the impossible and 
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that it also is an important party (and, for now, a major obstacle24) in the energy transition to a 

sustainable emission-free power supply, Shell, in the opinion of the claimants is also guilty of 

unlawful endangerment and Shell, like the State of the Netherlands, has to adjust its policy in 

line with the global climate target. 

 

45. The following should also be taken into account. 

 

46. The first addition is that the court's ruling dates back to 24 June 2015 and, therefore, it dates 

back to before the adoption of the Paris Climate Agreement (December 2015), which means 

Urgenda and with it, the court, still assumed the two-degrees scenario and stabilisation at 450 

ppm of CO2 eq. However, in its ruling, the court of appeal also considered the following (court 

of appeal, paragraph 44): 

 

άLŦ ǿŜ ǿŀƴǘ ǘƻ ŀŎƘƛŜǾŜ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ƻŦ ƭŜǎǎ ǘƘŀƴ мΦр°C (the target of the Paris 

Agreement), global concentrations of greenhouse gases have to be reduced considerably 

όƭŜǎǎ ǘƘŀƴ пол ǇǇƳύέΦ 

 

47. The claimants are of the opinion that, due to the adoption of the Paris Agreement 

(supplemented with the latest scientific insights), we currently have to assume 430 ppm CO2-

eq. as the upper limit, not the 450 ppm CO2-eq. given before Paris. As Urgenda did not adjust 

its pre-Paris reduction claim on appeal, the court of appeal was forced to disregard the 

consequences of the stricter Paris target in that case (court of appeal, paragraph 73 in 

conjunction with paragraph 33). 

 

48. However, in this case against Shell, the claimants do invoke this stricter target of the Paris 

Agreement. In this case, therefore, the claimants will assume a necessary stabilisation of 

greenhouse gases in the atmosphere at a maximum of 430 ppm of CO2-eq. 

 

49. {ŜŎƻƴŘƭȅΣ ƛƴ ŀŘŘƛǘƛƻƴ ǘƻ ǘƘŜ ŎƻǳǊǘΩǎ ǊǳƭƛƴƎ ƛƴ ǘƘŜ ¦ǊƎŜƴŘŀ ŎŀǎŜΣ ǘƘŜ ŎƻǳǊǘ ƻŦ ŀǇǇŜŀƭ ŎƻƴǎƛŘŜǊŜŘ 

and ruled that due to the real threat of dangerous climate change, there is a serious risk of 

people of the Netherlands being faced with the loss of life and/or a disruption of family life 

and, as such, failing to (sufficiently) contribute to achieving the global climate target results in 

a violation of the duty of care stipulated in Articles 2 and 8 of the ECHR (court of appeal, 

paragraphs 45, 73 and 76). According to the court of appeal, it is also unreservedly likely that 

the current generation of Dutch people, particularly but not exclusively the younger 

generation, will during their lives be faced with the negative consequences of climate change if 

global emissions of greenhouse gases are not properly reduced (court of appeal, paragraph 

37). 

 

50. Thirdly, the court of appeal also made it clear that interest groups, like individuals, can invoke 

Articles 2 and 8 of the ECHR, that these convention provisions have a direct effect and form a 

part of Dutch jurisdiction and these ECHR provisions prevail over national legislation and 
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 See Chapters VIII.2.1.3 and VIII.2.1.4 
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should, therefore, be applied to the assessment of this climate issue, according to the court of 

appeal (court of appeal, paragraphs 36 and 69). 

 

51. Fourthly, the court of appeal also points out that the precautionary principle under ECtHR case 

law forms a part of the ECHR and, therefore, it should be observed during the duty of care to 

protect the right to life and the right to an undisturbed family life (court of appeal, paragraph 

63). According to the court of appeal, the precautionary principle implies that if existing 

emission reduction measures are insufficient to prevent dangerous climate change, it will be 

necessary to take measures that are safe or, at least, as safe as possible and that those 

measures should not be postponed if there is no absolute scientific certainty about the 

effectiveness of those measures (court of appeal, paragraphs 63 and 73). According to the 

court of appeal, the application of the precautionary principle is all the more appropriate with 

a view to the risk of reaching tipping points in the climate system. These tipping points may 

result in abrupt and irreversible climate change, something which neither people nor nature 

can properly prepare for and the risk of which increases at a steepening rate with rises in 

ǘŜƳǇŜǊŀǘǳǊŜ ōŜǘǿŜŜƴ м ŀƴŘ нɕ/ όŎƻǳǊǘ ƻŦ ŀǇǇŜŀƭΣ ǇŀǊŀƎǊŀǇƘ со ƛƴ ŎƻƴƧǳƴŎǘƛƻƴ ǿƛǘƘ Ǉaragraph 

44). 

 

52. The view of the court of appeal that insufficient emission reductions by the State are a 

violation of the duty of care of the State to protect the right to life and an undisturbed family 

life, in the course of which the State is also bound by the precautionary principle as part of the 

ECHR, will, according to the claimants, also affect the duty of care vested in Shell. 

 

53. After all, under Dutch case law, indirect horizontal effect has been allocated to the ECHR on a 

grand scale via open standards of private law such as the social standard of care of Article 

6:162 of the Dutch Civil Code. This way, the ECHR also colours the duty of care which private 

individuals and legal entities have towards each other. This certainly applies if private legal 

entities are able to exert such actual power over (the fate of) individuals that the need for 

protection against such power can be compared to the need for protection against the power 

of the State. 

 

54. It is all the more obvious that Shell has to exercise that duty of care correctly because Shell is 

well aware of that duty and, therefore, it publicly endorses that it has an obligation to respect 

human rights in the pursuit of its business. In this context, Shell also committed itself to the 

relevant customary international guidelines, such as the UN Guiding Principles on Business and 

Human Rights. 

 

55. Based on everything that will be elaborated in this summons, the claimants come to the 

conclusion that Shell, with its current inadequate climate policy, like the State of the 

Netherlands, violates the right to life and the right to an undisturbed family life as stipulated in 

Articles 2 and 8 of the ECHR. Shell has to end this unlawful situation by following the global 

climate target of the Paris Agreement, with due observance of the precautionary principle. 

According to the claimants, this means that when it comes to reducing its emissions, Shell, as 

an internationally operating company, will have to follow the emission reduction scenario 

shown above, needed in order to stabilise greenhouse gas concentrations in the atmosphere 
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at 430 ppm. This means achieving the net zero CO2 emissions by 2050 with an interim emission 

reduction of 45% by 2030. 

 

56. What should be taken into account in all of this, is that it is vital for Shell to start reducing its 

emissions immediately because - as the court of appeal determined following on from the 

court in the Urgenda case - if this is postponed, the risk of no longer being able to avoid the 

danger will increase and so will the (social) costs of the process of reducing emissions. 

 

57. Milieudefensie is aware of the fact that any reduction obligation to be imposed on Shell means 

that Shell has to undergo an increasingly drastic, phased transformation and that Shell will 

have to make choices that will not always be easy and this may also require Shell to make 

sacrifices. Given the scope of the global reduction task and the associated energy transition, 

ultimately, everyone will be asked to make sacrifices, however. Making such sacrifices is the 

only way to avoid the all-encompassing global danger of dangerous climate change. The court 

of appeal also seems to follow that line in paragraph 67: 

 

ά¢ƘŜ ŎƻǳǊǘ ƻŦ ŀǇǇŜŀƭΣ ŦƻǊ ǘƘŀǘ ƳŀǘǘŜǊΣ ŀŎƪƴƻǿƭŜŘƎŜǎ ǘƘŀǘ ƳŜŀǎǳǊŜǎ ǘƻ ǊŜŘǳŎŜ /h2 emissions, 

especially in our industrialised society, are drastic and that they require (financial) sacrifices but 

on the other hand, there is a lot at stake such as the risk of irreversible damage to global 

ŜŎƻǎȅǎǘŜƳǎ ŀƴŘ ǘƘŜ Ƙŀōƛǘŀōƛƭƛǘȅ ƻŦ ƻǳǊ ǇƭŀƴŜǘΦέ 

 

58. Precisely because there is so much at stake, as the court of appeal rightfully considers, the 

claimants are also of the opinion that it is possible to sue and demand that Shell, like the State 

of the Netherlands, changes its policy. With its operating activities, Shell makes one of the 

biggest individual contributions to the climate issue and that involves a special and large 

responsibility for Shell, which according to the claimants should also have legal consequences. 

According to the claimants, this applies all the more because as will be explained in this 

summons, a few years ago, Shell clearly, publicly and formally announced it would base its 

business model on the assumption that the Paris climate target will not be achieved. Shell has 

also said that, among other things, it assumes that the fossil industry will not and cannot be 

regulated properly on a national and international level and that curbing the fossil industry 

will, therefore, have little to no success.25 According to Shell, the Paris climate target will, 

therefore, not be achieved. 

 

59. As clarified in this summons, Shell intends to produce and trade more fossil fuels than is 

appropriate for pursuing a policy that justifies achieving the global climate target. 26 Lƴ {ƘŜƭƭΩǎ 

vision of the future, after 2050, more than 50% of all energy will still originate from fossil fuels 

- which is in conflict with the need identified by the IPCC to reduce all global emissions of 

greenhouse gases to zero around 2050 in order to stay below the limit to prevent dangerous 

climate change. In that alternative view of the world, in which the future use of fossil fuels is 

not drastically reduced both before and after 2050, Shell also has a big financial interest 
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  See chapter VIII.2.1.3.c  
26

  See chapter VIII.2.1.3.  
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because every year, it makes dozens of billions of Euros of profits through the production and 

selling of fossil fuels. 

 

60. The financial incentive for Shell to continue its fossil business model it developed since 1890 is 

big. This is why Shell actively continues to encourage demand for fossil fuels, in the meantime 

ƛǘ ƻǇǇƻǎŜǎ ƎƻǾŜǊƴƳŜƴǘ ƛƴƛǘƛŀǘƛǾŜǎ ǘƘŀǘ ŀƛƳ ǘƻ ǊŜƎǳƭŀǘŜ {ƘŜƭƭΩǎ ŀŎǘƛǾƛǘƛŜǎΣ ƛǘ ƘŀƳǇŜǊǎ ǘƘŜ ŜƴŜǊƎȅ 

transition for other reasons as well and every year, it continues to invest dozens of billions in 

in-depth investments so as to secure the future of the fossil industry for much of this century. 

 

61. The fact that this approach is rooted deeply in Shell's corporate culture is evidenced by 

ŎƻƳƳŜƴǘǎ ŦǊƻƳ {ƘŜƭƭΩǎ /9hΣ ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΥ Lƴ ƛƴǘŜǊǾƛŜǿǎΣ ƘŜ Ƙŀǎ ƳŀŘŜ ŎƻƳƳŜƴǘǎ ǎǳŎƘ 

as: 

 

άI will pump up everything there is to pump up in order to meet demandΦέ 

and 

ά{ƘŜƭƭ ƛǎ ƴƻǘ ƎƻƛƴƎ ǘƻ Ǝƻ ǎƻŦǘ ƻǾŜǊ ǘƘŜ ŦǳǘǳǊŜ ƻŦ ƻƛƭ ŀƴŘ ƎŀǎΦέ27 

 

62. The claimants are of the opinion that this approach by Shell is unacceptable and unlawful 

under Dutch law. According to the claimants, Shell cannot pursue a policy from The Hague, 

where it has its head office and where the group policy is drafted and managed, which policy 

evidently contributes to creating dangerous climate change that results in the global 

destruction of the human living environment. 

 

63. That is why in a letter dated 4 April 201828, Milieudefensie held Shell liable for its current policy 

and it demanded conformity with the climate target of the Paris Agreement. Failing that, 

Milieudefensie has announced it will sue Shell. In a letter dated 28 May 201829, Shell 

announced that the claims brought by Milieudefensie are unfounded, that courts are not the 

right forum when it comes to energy transition-related questions and that the approach of 

Milieudefensie is not constructive. 

 

64. Following the claim for liability brought by Milieudefensie, the other claimants in this 

summons sided with Milieudefensie. It concerns the non-governmental organisations Stichting 

Greenpeace Nederland, Stichting Fossielvrij, Waddenvereniging, Stichting Both ENDS, 

Vereniging Jongeren Milieu Actief, Stichting Action Aid and 17.379 citizens who appointed 

Milieudefensie representative ad litem for each of them to demand that Shell reduces its 

emissions in line with the target of the Paris Agreement (all claimants jointly are hereinafter 

ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άaƛƭƛŜǳŘŜŦŜƴǎƛŜ Ŝǘ ŀƭΦέ ƻǊ άŎƭŀƛƳŀƴǘǎέύΦ 

 

65. By letter of 12 February 201930, Milieudefensie et al. jointly gave Shell another opportunity to 

comply with their previous claim. Shell answered in the negative31. This is why Milieudefensie 

                                                           
27

 See Chapter VIII.2.1.3.c and VII.2.1.3.d 
28

   Letter of Milieudefensie to Shell, 4 April 2018 (exhibit 017) 
29

  Letter of Shell to Milieudefensie, 28 May 2018 (exhibit 018) 
30

  Letter of Milieudefensie to Shell, 12 February 2019 (exhibit 019) 
31

  Letter of Shell to Milieudefensie, 28 March 2019 (exhibit 040) 
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et al. decided to summon Shell and they ask the court to allow the claims of Milieudefensie et 

al. against Shell in accordance with all the arguments and motivations in this summons. 
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II. JURISDICTION OF THE COURT AND APPLICABLE DUTCH LAW 

 

66. Shell is a company under English law (public limited company) with its registered office in 

London, England, and its principal place of business in The Hague, the Netherlands. From its 

principal place of business in The Hague, Shell, in its capacity of the parent company, manages 

the Shell group of companies and its subsidiaries (see below).32 

 

67. Milieudefensie is an association under Dutch law with its registered office and its place of 

business in Amsterdam, the Netherlands. According to Bijlage A, all natural persons who 

represent Milieudefensie pursuant to a document appointing a representative ad litem reside 

in the Netherlands.33 

 

68. Greenpeace Nederland is a foundation under Dutch law with its registered office and its place 

of business in Amsterdam, the Netherlands.34 

 

69. Fossielvrij NL is a foundation under Dutch law with its registered office and its place of 

business in Amsterdam, the Netherlands).35 

 

70. De Waddenvereniging is an association under Dutch law with its registered office and its place 

of business in Harlingen, the Netherlands.36 

 

71. BothENDS is a foundation under Dutch law with its registered office and its place of business in 

Amsterdam, the Netherlands.37 

 

72. JMA is an association under Dutch law with its registered office and its place of business in 

Amsterdam, the Netherlands.38 

 

73. ActionAid is a foundation under Dutch law with its registered office and its place of business in 

Amsterdam, the Netherlands.39 

 

74. Both the claimants and the defendant, therefore, have their place of residence/business, their 

principal place of business or their business location in the Netherlands. 

 

75. The claimants accuse Shell of pursuing an unlawful (environmental) policy from The Hague that 

will cause great harm to people and the environment, both in the Netherlands and abroad. 

These unlawful actions of ShŜƭƭ ƘŀǊƳ ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ ŎƭŀƛƳŀƴǘǎΦ ¢ƘŜ ŎƭŀƛƳŀƴǘǎΩ ŎƭŀƛƳǎ 

against Shell are, therefore, based on liability pursuant to an unlawful act committed in the 

Netherlands which (also) causes damage and impairment of interests in the Netherlands. 

                                                           
32

  Trade Registry Certificate Royal Dutch Shell plc (exhibit 002) 
33

  Trade Registry Certificate Milieudefensie (exhibit 001) 
34

  Trade Registry Certificate Greenpeace (exhibit 003) 
35

  Trade Registry Certificate Stichting Fossielvrij (exhibit 004) 
36

  Trade Registry Certificate Waddenvereniging (exhibit 005) 
37

  Trade Registry Certificate Stichting Both ENDS (exhibit 006) 
38

  Trade Registry Certificate Jongeren Milieu Actief (JMA) (exhibit 007) 
39

  Trade Registry Certificate ActionAid (exhibit 008) 
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76. Given these circumstances, the Dutch court in The Hague has (international) jurisdiction to 

take cognisance of the dispute and, furthermore, Dutch law must be applied to the assessment 

of the dispute. This will be detailed below. 

 

II.1  JURISDICTION OF THE DUTCH COURT 

 

77. The question whether the Dutch court has (international) jurisdiction has to be answered on 

the basis of the law that applies at the time the proceedings in first instance are brought, i.e. 

the moment at which the summons is served. If the Dutch court has jurisdiction at that time, 

this cannot be changed during the proceedings, for instance, when the facts and circumstances 

that determine jurisdiction were to change after the proceedings are brought. To substantiate 

this, reference is made to the ruling of the Supreme Court of 19 March 2004, 

ECLI:SC:2004:AO2785, Dutch Law Reports 2004/29540 and also the ruling of the court in 

Amsterdam of 10 September 2014, ECLI:NL:RBAMS:2014:5660.41 

 

II.1.1 The applicability of the Brussels I bis Regulation 

 

78. In this particular relationship, the Brussels I bis Regulation is applicable in order to determine 

the competent court.42 

 

79. Article 1.1 of the Brussels I bis Regulation stipulates that the regulation must be applied to civil 

and commercial matters.43 This includes regulations pursuant to an unlawful act (under private 

law), as also becomes evident from the provisions of, among other provisions, Article 7.2 of 

the regulation.44 As the actions and liability of Shell are not connected to a contractual 

                                                           
40

  Supreme Court of 19 March 2004 (ECLI:NL:SC:2004:AO2785, Dutch Law Reports 2004/295): ǇŀǊŀƎǊŀǇƘ оΦнΥ άThe 

question whether the Dutch court has international jurisdiction has to be answered on the basis of the law that applies 

at the time the proceedings in first instance are brought; if the court has such jurisdiction at that time, this cannot be 

changed during the proceedings (the so-called perpetuatio fori principle). A different interpretation would lead to 

ƛƳǇǊŀŎǘƛŎŀōƭŜ ǊŜǎǳƭǘǎ ŀƴŘ ǿƻǳƭŘ ōŜ ƛƴŎƻƳǇŀǘƛōƭŜ ǿƛǘƘ ƭŜƎŀƭ ŎŜǊǘŀƛƴǘȅΦέ  
41

  The court of Amsterdam of 10 September 2014 (ECLI:NL:RBAMS:2014:660): paragraph 4.3: άLƴ ǘƘƛǎ ŎŀǎŜΣ ǘƘŜ ŎƻǳǊǘ Ƙŀǎ 

to assess its jurisdiction on the basis of EC Regulation 44/2001 of the Council of 22 December 2000 pertaining to 

jurisdiction, the acknowledgement and enforcement of decisions in civil and commercial matters (Brussels I Regulation). 

Article 2 of the Brussels I Regulation stipulates that parties that have their place of residence/business in a Member 

State can be summoned to appear in courts in the Member State where they have their place of residence/business. 

According to the court, ǘƘŜ ǳǎŜ ƻŦ ǘƘŜ ǿƻǊŘ άǎǳƳƳƻƴέ ƛƳǇƭƛŜǎ ǘƘŀǘ ǘƘŜ ƳƻƳŜƴǘ ƻŦ ǎǳƳƳƻƴƛƴƎ Ƙŀǎ ǘƻ ōŜ ǾŜǊƛŦƛŜŘΦ !ŦǘŜǊ 

all, a different interpretation could (also) imply that a defendant, by moving home after receiving a summons, could 

deprive the court that had jurisdiction up to ǘƘŀǘ Ǉƻƛƴǘ ƻŦ ǘƘŀǘ ƧǳǊƛǎŘƛŎǘƛƻƴΦέ 
42

  Brussels I bis Regulation: EU Regulation 1215/2012 of the European Parliament and the Council of 12 December 2012 

pertaining to jurisdiction, the acknowledgement and enforcement of decisions in civil and commercial matters 
43

  Article 1.1 of the Brussels I bis Regulation: This regulation is applied to civil and commercial matters, regardless of the 

nature of the court. It particularly does not relate to fiscal matters, customs matters and administrative law matters, 

nor tƻ ǘƘŜ {ǘŀǘŜΩǎ ƭƛŀōƛƭƛǘȅ ƻƴ ŀŎŎƻǳƴǘ ƻŦ ŀƴ ŀŎǘ ƻǊ ƻƳƛǎǎƛƻƴ ƛƴ ǘƘŜ ŜȄŜǊŎƛǎƛƴƎ ƻŦ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅ όacta jure imperii). 
44

  Article 7.2 of the Brussels I bis Regulation: A person who has his place of residence in the territory of a Member State, 

can be summoned to appear at the following courts in another Member State: 2. with regard to obligations arising from 

an unlawful act, the court of the location where the harmful fact occurred or could occur. 
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obligation between Shell and Milieudefensie or the other co-claimants, the actions of Shell can 

be qualified as an unlawful act within the meaning of the Brussels I bis Regulation.45 

 

80. Furthermore, it follows from Article 4 of the Brussels I bis Regulation46 that the regulation 

applies to a defendant who (at the time the summons is served) has his place of 

residence/business in the territory of an EU Member State. Shell has its place of business, that 

is, its principal place of business and its management board in the Netherlands (see Article 63 

of the regulation47 and below in more detail). 
 

II.1.2 Principal place of business and management board in the Netherlands 

 

81. The Brussels I bis Regulation designates the Dutch court as the competent court. This initially 

follows from the main rule of Article 4 in conjunction with Article 63 of the regulation, which 

stipulates that those who have their management board or principal place of business in the 

territory of a Member State can also be summoned to appear in the courts of that Member 

{ǘŀǘŜΦ {ƘŜƭƭΩǎ ǇǊƛƴŎƛǇŀƭ ǇƭŀŎŜ ƻŦ ōǳǎƛƴŜǎǎ ŀƴŘ ƳŀƴŀƎŜƳŜƴǘ ōƻŀǊŘ ŀǊŜ ƭƻŎŀǘŜŘ ƛƴ ǘƘŜ ǘŜǊǊƛǘƻǊȅ ƻŦ 

the Member State of the Netherlands, more particularly in The Hague, which means Shell must 

also be summoned to appear in the courts of the Netherlands. 

 

82. Shell is the parent company of many subsidiaries. Like many of its subsidiaries, Shell is located 

in The Hague, the Netherlands, where it has its head office.48 

 

83. The articles of association of Shell stipulate that the head office of the company will be located 

ƛƴ ǘƘŜ bŜǘƘŜǊƭŀƴŘǎ ŀƴŘ ǘƘŀǘ ǘƘŜ ǘŜǊƳ ΨƘŜŀŘ ƻŦŦƛŎŜΩ Ƴǳǎǘ ōŜ ŘŜǘŜǊƳƛƴŜŘ ōȅ ǘƘŜ .ƻŀǊŘΦ49 The 

board has defined the head office as the location where Shell is effectively managed and as 

                                                           
45

  See T&C Civil Procedure, 8th edition, 2018, p.2236.  

See also: CJEC 27 September 1988, C-189/87, Dutch Law Reports 1990/425, Kalfelis/Schröder: paragraph 18: ά¢ƘŜǊŜŦƻǊŜΣ 

ǘƘŜ ŀƴǎǿŜǊ ǘƻ ǘƘŜ ŦƛǊǎǘ ǇŀǊǘ ƻŦ ǘƘŜ ǎŜŎƻƴŘ ǉǳŜǎǘƛƻƴ ƛǎ ǘƘŀǘ ǘƘŜ ǘŜǊƳ ΨƻōƭƛƎŀǘƛƻƴ ŀǊƛǎƛƴƎ ŦǊƻƳ ŀƴ ǳƴƭŀǿŦǳƭ ŀŎǘΩ ǿƛǘƘƛƴ ǘƘŜ 

meaning of Article 5(3) of the Brussels I Regulation must be considered an autonomous term, which includes every legal 

ŀŎǘƛƻƴ ǘƘŀǘ ƛƴǘŜƴŘǎ ǘƻ ōǊƛƴƎ ǘƘŜ ƭƛŀōƛƭƛǘȅ ƻŦ ŀ ŘŜŦŜƴŘŀƴǘ ƛƴǘƻ ǘƘŜ ŘƛǎŎǳǎǎƛƻƴ ŀƴŘ ǿƘƛŎƘ ƛǎ ƴƻǘ ǊŜƭŀǘŜŘ ǘƻ ŀ ΨŎƻƴǘǊŀŎǘǳŀƭ 

ƻōƭƛƎŀǘƛƻƴΩ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ !ǊǘƛŎƭŜ рόмύΦέΦ This interpretation of the term unlawful act still applies, see, for 

instance, CJEU 16 June 2016, C-12/15, ECLI:EU:C:2016:449, Universal Music International Holding and CJEU 6 November 

2016, C-417/15, ECLI:EU:C:2016:881, Schmidt. 
46

  Article 4 of the Brussels I bis Regulation: 1. Without prejudice to this regulation, those who have their place of 

residence/business in the territory of a Member State can be summoned to appear in the courts of that Member State, 

regardless of their ationality.  
47

  Article 63 of the Brussels I bis Regulation: 1. For the application of this regulation, the companies and the legal entities 

have their place of business in the location of a) their registered office, b) their management board, or c) their principal 

place of business. 
48

  {ŜŜΣ ŦƻǊ ƛƴǎǘŀƴŎŜΥ !ǊǘƛŎƭŜǎ ƻŦ !ǎǎƻŎƛŀǘƛƻƴ ƻŦ wƻȅŀƭ 5ǳǘŎƘ {ƘŜƭƭ ǇƭŎΣ му aŀȅ нлмлΣ ŀǊǘƛŎƭŜ тфΥ ά¢ƘŜ ƘŜŀŘǉǳŀǊǘŜǊǎ ƻŦ ǘƘŜ 

ŎƻƳǇŀƴȅ ǎƘŀƭƭ ōŜ ƛƴ ¢ƘŜ bŜǘƘŜǊƭŀƴŘǎΦέ όŜȄƘƛōƛǘ лмсύΤ  

 Articles of Association of Royal Dutch Shell pƭŎΣ му aŀȅ нлмлΣ ŀǊǘƛŎƭŜ млоΥ άAll meetings of the board will usually be held 

ƛƴ ¢ƘŜ bŜǘƘŜǊƭŀƴŘǎΧέΤ όŜȄƘƛōƛǘ лмсύ 

 Trade Registry Certificate of Shell (exhibit 016), Business location: Carel van Bylandtlaan 30, 2596 HR The Hague;  

 Annual report 2017 Royal 5ǳǘŎƘ {ƘŜƭƭ ǇƭŎΣ ǇΦ мл όŜȄƘƛōƛǘ лнпύΥ άRoyal Dutch Shell plc (the Company) is a public limited 

ŎƻƳǇŀƴȅ ǊŜƎƛǎǘŜǊŜŘ ƛƴ 9ƴƎƭŀƴŘ ŀƴŘ ²ŀƭŜǎ ŀƴŘ ƘŜŀŘǉǳŀǊǘŜǊŜŘ ƛƴ ¢ƘŜ IŀƎǳŜΣ ǘƘŜ bŜǘƘŜǊƭŀƴŘǎΦέΤ  
49

  Articles of Association of Royal Dutch Shell plc, May 2018, article 79. (exhibit 024) 

https://eur-lex.europa.eu/legal-content/NL/AUTO/?uri=ecli:ECLI:EU:C:2016:449&locale=nl#_blank
https://eur-lex.europa.eu/legal-content/redirect/?urn=ecli:ECLI:EU:C:2016:449&lang=NL&format=pdf&target=CourtTab#_blank
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such, it is the location (i) where virtually all members of the executive committee will have 

their offices and from where they will fulfil their duties, (ii) where the majority of the heads of 

the main functions of the group will be located, (iii) where the corporate secretariat will be 

located in support of the executive committee, the board and the board committees and (iv) 

where the majority of the most important business units are managed.50 

 

84. The Board of Shell convenes several times a year in the Netherlands, more particularly in The 

Hague. This is evidenced by the articles of association and the most recent annual report, that 

of 2017.51 During these meetings, the Board makes many strategic decisions that have a direct 

impact on the business operations of Shell and its subsidiaries. Decisions that are made include 

those with regard to the climate policy to be pursued and contribution of the company to 

ŎƭƛƳŀǘŜ ŎƘŀƴƎŜΣ ǿƘƛŎƘ ƛǎ ǘƘŜ ǘƻǇƛŎ ƻŦ ǘƘŜǎŜ ǇǊƻŎŜŜŘƛƴƎǎΦ CǊƻƳ {ƘŜƭƭΩǎ нлмт ŀƴƴǳŀƭ ǊŜǇƻǊǘ ƛǘ 

ǎǇŜŎƛŦƛŎŀƭƭȅ Ŧƻƭƭƻǿǎ ǘƘŀǘΣ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ {ƘŜƭƭΩǎ ŎƭƛƳŀǘŜ ǇƻƭƛŎȅΣ ǘƘƛǎ ƛǎ ŀŘopted by the Board of 

Shell, i.e. in the Netherlands, and that the adopted policy applies to the entire Shell group of 

companies. 

 

85. In its 2017 annual report, for instance, Shell says: 

 

άWe have standards and a clear governance structure in place to help manage potential impacts. 

Our standards are defined in our Health, Safety, Security, Environment and Social Performance 

(HSSE & SP) Control Framework (Control Framework), in line with our Commitment and Policy and 

the Shell Code of Conduct, and are supported by a number of guidance documents. They apply to 

every Shell entity, including all employees and contract staff, and to Shell-ƻǇŜǊŀǘŜŘ ǾŜƴǘǳǊŜǎΦέ
52

 

ŀƴŘ άShell has a climate change risk management structure in place which is supported by 

standards, policies and controls. This includes the work of the Board, which discusses a number of 

regular agenda items, among them reporting on environmental topics. Throughout 2017, the 

Board held strategy sessions in the context of the changing global energy market, energy 

transition and climate change, and considered risks and opportunities of the current and future 

shape of Shells portfolio for different timescales. The Board committees (...) play an important 

role in assisting the Board with regard to governance and management of climate change risks 

and opportunities.έΦ
53

 

 

86. CǳǊǘƘŜǊƳƻǊŜΣ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ƳŜŜǘƛƴƎǎ ŀǊŜ ƘŜƭŘ ƛƴ ¢ƘŜ IŀƎǳŜΣ ǘƘŜ bŜǘherlands54 and the 

Netherlands can be regarded as the fiscal place of business of Shell.55 

 

                                                           
50

  Honée 2005, C. Honée, De Koninklijke is niet meer: lang leve Royal Dutch!(?), Ondernemingsrecht 2005, part 153, 

paragraph 3  
51

  Articles of Association of Royal Dutch Shell plc, 18 May 2010, article 103 (exhibit 016) and Annual report 2017 Royal 

5ǳǘŎƘ {ƘŜƭƭ ǇƭŎΣ ǇΦ туΥ άThe Board generally meets eight times a year, however in 2017 there were seven meetings, all of 

which were held in The Hague, the Netherlands.έ (exhibit 024) 
52

  Shell 2017, Annual report 2017 Royal Dutch Shell plc, p. 58. (exhibit 024) 
53

  Shell 2017, Annual report 2017 Royal Dutch Shell plc, p. 62. (exhibit 024) 
54

  Articles of Association of Royal Dutch Shell plc, mei 2018 art. 49 (exhibit 016) en Shell 2018, Verslag Annual General 

Meeting 22 mei 2018, p.1 (exhibit 025)  
55

  Shell 2017, Annual report 2017 Royal Dutch Shell plc, p. 202 (exhibit 024) 

https://www.shell.com/sustainability/our-approach/commitments-policies-and-standards/hsse-and-social-performance.html
https://www.shell.com/sustainability/our-approach/commitments-policies-and-standards/hsse-and-social-performance.html
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87. It can be concluded from the above that the Netherlands should be considered the Member 

State from where Shell undertakes its principal board and business activities, which includes 

determining the climate policy to be pursued. 

 

88. Furthermore, reference is made to the Shell Nigeria cases56, pronounced between 

Milieudefensie, Shell and other parties. In these cases, the jurisdiction of the Dutch court with 

regard to Shell was assumed, as Shell came to head the Shell group of companies on 20 July 

2005 and it has its principal place of business in the Netherlands. At no point in time did the 

parties dispute the fact that Shell has its principal place of business in the Netherlands and that 

the Dutch court, therefore, has jurisdiction with regard to Shell. Shell did not lodge a 

statement of appeal to this (primary) consideration of the court in The Hague. Therefore, it is 

established that Shell has its principal place of business in the Netherlands and that it can be 

summoned to appear in the Dutch court. In addition to that, we can even state that the 

decision with regard to the jurisdiction of the Dutch court has become final, in any case, 

between Shell and Milieudefensie. 

 

II.1.3 Harmful fact in the Netherlands 

 

89. Furthermore, pursuant to Article 7.257 of the Brussels I bis Regulation, in the case of an 

unlawful act, the court in the location where the harmful fact occurred or could occur (also) 

has jurisdiction. 

 

90. In the case of (cross-ōƻǊŘŜǊύ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜΣ ǘƘŜ ΨƭƻŎŀǘƛƻƴ ǿƘŜǊŜ ǘƘŜ ƘŀǊƳŦǳƭ ŦŀŎǘ ƻŎŎǳǊǊŜŘΩ 

should include both the location of the causal event that forms the basis of the damage and 

the location where the damage occurred (CJ 30 November 1976, 21/76, Dutch Law Reports 

мфттκпфпΣ .ƛŜǊκaƛƴŜǎ ŘŜ ǇƻǘŀǎǎŜ ŘΩ!ƭǎŀŎŜΣ ǘƘŜ ǎƻ-ŎŀƭƭŜŘ άYŀƭƛƳƛƧƴŜƴ ǊǳƭƛƴƎέ58, confirmed as 

settled case law in the successive court ruling of the Court of Justice).59 

                                                           
56

  See: Court of The Hague 24 February 2010, ECLI:NL:RBSGR:2010:BM1470;  

Court of The Hague 30 January 2013, ECLI:NL:RBDHA:2013:BY9845;  

Court of appeal The Hague 18 December 2015, ECLI:NL:GHDHA:2015:3586, 

ECLI:NL:GHDHA:2015:3587, ECLI:NL:GHDHA:2015:3588.  
57

  Article 7.2 of the Brussels I bis Regulation: A person who has his place of residence in the territory of a Member State, 

can be summoned to appear in the following courts in another Member State: 2. with regard to obligations arising from 

an unlawful act, the court of the location where the harmful fact occurred or could occur. 
58

  /W ол bƻǾŜƳōŜǊ мфтсΣ нмκтсΣ 5ǳǘŎƘ [ŀǿ wŜǇƻǊǘǎ мфттκпфпΣ .ƛŜǊκaƛƴŜǎ ŘŜ ǇƻǘŀǎǎŜ ŘΩ!ƭǎŀŎŜΥ άнпΦ ǘƘŀǘΣ ǘƘŜǊŜŦƻǊŜΣ ǘƘŜ 

answer should be that in the event that the location where the act took place could imply liability from an unlawful act, 

ŀƴŘ ǘƘŜ ƭƻŎŀǘƛƻƴ ǿƘŜǊŜ ŘŀƳŀƎŜ ƻŎŎǳǊǊŜŘ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘƛǎ ŀŎǘ ŀǊŜ ƴƻǘ ǘƘŜ ǎŀƳŜΣ ǘƘŜ ǘŜǊƳ ΨƭƻŎŀǘƛƻƴ ǿƘŜǊŜ ǘƘŜ ƘŀǊƳŦǳƭ 

ŦŀŎǘ ǘƻƻƪ ǇƭŀŎŜΩ ƛƴ !ǊǘƛŎƭŜ рΦо ƻŦ ǘƘŜ ¢ǊŜŀǘȅ ǎƘƻǳƭŘΣ ǘƘŜǊŜŦƻǊŜΣ ōŜ ǳƴŘŜǊǎǘƻƻŘ ǘƻ ŎƻƴǎǘƛǘǳǘŜ ōƻǘƘ ǘƘŜ ƭƻŎŀǘƛƻƴ ǿƘere the 

damage occurred and the location of the damaging act; 25. that from this it follows that the defendant, at the discretion 

of the applicant, can be summoned to appear in court either in the location where the damage occurred or in the 

location of thŜ Ŏŀǳǎŀƭ ŜǾŜƴǘ ǘƘŀǘ ŦƻǊƳǎ ǘƘŜ ōŀǎƛǎ ƻŦ ǘƘŜ ŘŀƳŀƎŜΦέ 
59

  For more details, see the commentary from D.F.H. Stein to CJEU, 16/06/2016, C-12/15, JBPR 2017/3, margin number 6 

et seq.: άLǘ ƛǎ ǎŜǘǘƭŜŘ ŎŀǎŜ ƭŀǿ ƻŦ ǘƘŜ /ƻǳǊǘ ƻŦ WǳǎǘƛŎŜ ǘƘŀǘ ǘƘŜ άƘŀǊƳŦǳƭ ŦŀŎǘέ Ŏŀƴ ǊŜlate to both the location where the 

damaging act took place (the Handlungsort) and the location where the damage occurred as a result of that act (the 

Erfolgsort). If the Handlungsort and the Erfolgsort are both located in a different Member State, the courts of both 

Member States have jurisdiction, in that sense that the claimant can decide at which courts he will bring legal action. 

¢ƘŜ ǊŜǎǳƭǘ ƻŦ ǘƘƛǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ǊǳƭŜ ƛǎ ǘƘŀǘ ǘƘŜ άŎƻǳǊǘ ƛƴ ǘƘŜ ŎƭƻǎŜǎǘ ǇǊƻȄƛƳƛǘȅ ƻŦ ǘƘŜ ŎŀǳǎŜ ƻŦ ǘƘŜ ŘŀƳŀƎŜέ Ƙŀǎ ƧǳǊƛǎŘƛŎǘƛƻn 
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91. The harmful facts on which Milieudefensie et al. base their claims take place in the 

Netherlands. On the one hand, the main cause that forms the basis of the damage occurs in 

the Netherlands. Shell adopts the group policy that results in the environmental damage in the 

Netherlands. The subsidiaries of Shell also pursue this group policy. On thŜ ƻǘƘŜǊ ƘŀƴŘΣ {ƘŜƭƭΩǎ 

policy causes damage to people and the environment in the Netherlands (as well). 

 

92. Therefore, Article 7.2 also designates the Netherlands as the competent court. 

 

93. In addition to the above, it is pointed out that the current international trend is to hold parent 

companies of multinationals liable in their own country, also for damaging acts perpetrated 

abroad or by foreign subsidiaries. Insofar as (climatic) damage occurs outside the Netherlands 

ƻǊ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ŀŎǘƛƻƴǎ ƻŦ {ƘŜƭƭΩǎ ǎubsidiaries, on the basis of all of the aforementioned 

principles, Shell, established in the Netherlands and as the head of the Shell group of 

companies that determines the (climate) policy should in all reasonableness foresee that it will 

be summoned in the Netherlands for a legitimacy test of the group policy it has adopted in the 

Netherlands and the consequences thereof, also if it causes damage abroad or if damage is 

caused by its foreign subsidiaries. Again, in this context, see the considerations of both the 

court and the court of appeal in the Shell Nigeria cases60 as well as the literature with regard to 

foreign direct liability.61 

                                                                                                                                                                                     
to judge the dispute (see CJ 30 November 1976, case C-21/76, ECLI:EU:C:1976:166, Dutch Law Reports 1977, 494, with 

commentary from J.C. Schultsz (Kalimijnen), paragraph 21 et seq., and successive case law). The distance between the 

court and the damage is, therefore, smaller, simplifying the furnishing of proof (CJ 16 July 2009, case C-189/08, 

ECLI:EU:C:2009:475, NJ2011, 349, with commentary from Th.M. de Boer (Zuid-/ƘŜƳƛŜκtƘƛƭƛǇǇƻΩǎ), paragraph 24).έ 
60

  Court of The Hague 30 January 2013, ECLI:NL:RBDHA:2013:BY9845, margin number 4.6: ά{ŜŎƻƴŘƭȅΣ ŦƻǊ ǎƻƳŜ ǘƛƳŜ ƴƻǿ 

(see Enneking in Netherlands Law Journal 2010, p. 400-406), we have seen an international trend to hold parent 

companies of multinationals liable in their own country for damaging acts perpetrated by foreign subsidiaries or foreign 

sub-subsidiaries, while the foreign subsidiary or foreign sub-subsidiary in question was summoned along with the parent 

ŎƻƳǇŀƴȅ ƻƴ ƳǳƭǘƛǇƭŜ ƻŎŎŀǎƛƻƴǎΦέΤ 

Court of The Hague 18 December 2015, ECLI:NL:GHDHA:2015:3586, margin number 3.6: άώΧϐ ŀƎŀƛƴǎǘ ǘƘŜ ōŀŎƪƎǊƻǳƴŘ ƻŦ 

(i) the continuing developments in the field of foreign direct liability claims (compare, among other things, the legal 

proceedings brought against Shell in the UniǘŜŘ {ǘŀǘŜǎ ƛƴ !ƳŜǊƛŎŀ ƛƴ ǘƘŜ мффлǎ ƻƴ ŀŎŎƻǳƴǘ ƻŦ ǘƘŜ ƎǊƻǳǇ ƻŦ ŎƻƳǇŀƴȅΩǎ 

alleged involvement in the violation of human rights; the case of Bowoto v. Chevron Texaco (09-15641); Kiobel v. Royal 

Dutch Petroleum Co., 133 S.Ct. 1659 (2013), as well as the case of Lubbe v. Cape Plc. ώнлллϐ ¦YI[ пмύ ώΧϐ w5{Σ ƛƴ ƛǘǎ 

capacity of head and SPDC in its capacity of an operational unit of the Shell group of companies, should in all 

reasonableness have foreseen that ultimately, the arrows could also be pointed at RDS, in the course of which SPDC, 

which has appeared in court in Nigeria on multiple occasions, could also be summoned to appear in a court with 

ƧǳǊƛǎŘƛŎǘƛƻƴ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ w5{ΦέΤ  
61

  E. Bauw, GS Unlawful act VIII.6.2.3 Cross-border environmental damage: About the Shell Nigeria cases: ά¢ƘŜǎŜ ǊǳƭƛƴƎǎ 

are considered a breakthrough for the acceptance of foreign direct liability claims, which would make it possible to hold 

Dutch companies liable for the behaviour of subsidiaries in, mainly, developing countries, for instance, if such behaviour 

ǊŜǎǳƭǘǎ ƛƴ ŜƴǾƛǊƻƴƳŜƴǘŀƭ Ǉƻƭƭǳǘƛƻƴ ǘƘŀǘ ǿƛƭƭ ŀŦŦŜŎǘ ƭƻŎŀƭ ǊŜǎƛŘŜƴǘǎΦέΤ 

L. Enneking, άForeign direct liability and beyond. Exploring the role of tort law in promoting international corporate 

ǎƻŎƛŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŀƴŘ ŀŎŎƻǳƴǘŀōƛƭƛǘȅέ, diss. UU, The Hague: Eleven international publishing 2012, p. 104 et seq.; 

[Φ 9ƴƴŜƪƛƴƎΣ άAansprakelijkheid via 'foreign direct liability claims' Den Haag is weer even de 'Legal Capital of the World'έΣ 

NJB 2010, p. 318. 

[Φ 9ƴƴŜƪƛƴƎΣ ά¢ƘŜ /ƻƳƳƻƴ ŘŜƴƻƳƛƴŀǘƻr of the Trafigura Case, Foreign direct liability cases and the Rome II-regulation. 

An essay on the Consequences of Private International Law for the Feasibility of Regulating Multinational Corporations 

ǘƘǊƻǳƎƘ ¢ƻǊǘ [ŀǿέΣ ƛƴΥ 9ǳǊƻǇŜŀƴ wŜǾƛŜǿ ƻŦ tǊƛǾŀǘŜ [ŀǿ, Vol. 16 (2008), issue 2, Kluwer Law International, p. 283-311; 
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II.1.4 Territorial jurisdiction of the court in The Hague 

 

94. As it has been established that the Dutch court has jurisdiction, we have to establish which 

court in the Netherlands has territorial jurisdiction. According to both Dutch procedural law 

(more specifically, Article 99 of the Dutch Code of Civil Procedure62 in conjunction with 

Sections 1:1063 and 1:1464 of the Dutch Civil Code, see also Supreme Court 26 January 1933, 

Dutch Law Reports 1933, 655 with commentary from Meijers65, as well as Article 102 of the 

Dutch Code of Civil Procedure66) and European law (more specifically, Article 7.2 of the 

Brussels I bis Regulation67) the court of The Hague has jurisdiction to take cognisance of these 

ǇǊƻŎŜŜŘƛƴƎǎΦ {ƘŜƭƭΩǎ ǇǊƛƴŎƛǇŀƭ ǇƭŀŎŜ ƻŦ ōǳǎƛƴŜǎǎ ƛǎ ƛƴ ¢ƘŜ IŀƎǳŜΦ ¢Ƙƛǎ ƛǎ ǿƘŜǊŜ {ƘŜƭƭ Ƙŀǎ ƛǘǎ 

board and where the damaging policy is developed and adopted. 

 

II.2 THE APPLICATION OF DUTCH LAW 

 

95. As it has been established, based on the above, that the Dutch court has jurisdiction and the 

court of The Hague has (territorial) jurisdiction, it is necessary to establish which legal system 

applies to the assessment of the claims brought by Milieudefensie et al. As explained below, it 

is Dutch law. 

 

II.2.1 Rome II Regulation 

 

96. The law applicable to non-contractual obligations (including unlawful acts) is regulated in the 

Rome II Regulation.68 

 

                                                           
62

  Article 99.1 of the Dutch Code of Civil Procedure: 1. Unless the law dictates otherwise, the court located in the 

defendant's place of residence/business has jurisdiction.  
63

  Article 1:10.2 of the Dutch Civil Code: 2. A legal entity has its place of business in the location where it has its registered 

office in accordance with a statutory regulation or its articles of association or standing orders. 
64

  Article 1:14 of the Dutch Civil Code: A person who runs an office or a branch, has his place of residence at that office or 

branch with regard to matters that concern that office or branch. 
65

  Supreme Court 26 January 1933, Dutch Law Reports 1933, 655, with commentary from Meijers: ά¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΣ 

when asked where a public limited company has its place of business with a view to Article 125b of the Dutch Code of 

Civil Procedure, assumes that: ΨǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ŀƴ ƻǇǇƻǎƛƴƎ ǇŀǊǘȅ ƭŜƎŀƭ ŜƴǘƛǘȅΣ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ 5ǳǘŎƘ /ƛǾƛƭ /ƻŘŜ ǿƛǘƘ 

regard to the place of business are not susceptible of literal application and it is up to the court to decide where that 

legal entity Ƙŀǎ ƛǘǎ ǇƭŀŎŜ ƻŦ ōǳǎƛƴŜǎǎ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ !ǊǘƛŎƭŜ мнрōΣ ŘŜǇŜƴŘƛƴƎ ƻƴ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎΦΩ ¢Ƙƛǎ ƛǎΣ ƛƴŘŜŜŘΣ 

the only correct basic principle. The Supreme Court subsequently comes to the conclusion that the claimant can submit 

his application to both the sub-district court within whose jurisdiction the company has its principal place of business 

and to the sub-ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ǿƛǘƘƛƴ ǿƘƻǎŜ ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƘŜ ǇǳōƭƛŎ ƭƛƳƛǘŜŘ ŎƻƳǇŀƴȅΩǎ ŀǊǘƛŎƭŜǎ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴ ǎŀȅ ǘƘŜ 

ŎƻƳǇŀƴȅ ƛǎ ŜǎǘŀōƭƛǎƘŜŘΦέ 
66

  Article 102 of the Dutch Code of Civil Procedure: In cases about obligations arising from an unlawful act, the court of 

the location where the harmful fact has taken place also has jurisdiction. 
67

  Article 7.2 of the Brussels I bis Regulation: A person who has his place of residence in the territory of a Member State, 

can be summoned to appear in the following courts in another Member State: 2. with regard to obligations arising from 

an unlawful act, the court of the location where the harmful fact occurred or could occur. 
68

  EC Regulation 864/2007 of the European Parliament and the Council of 11 July 2007 pertaining to the right that applies 

to non-contractual obligations, OJEU L 199/40, also known as the Rome II Regulation. 

http://maxius.nl/wetboek-van-burgerlijke-rechtsvordering-geldt-in-geval-van-digitaal-procederen/artikel99
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97. The Rome II Regulation is applicable to this case, because: 

(i)  it concerns the assessment of a non-contractual obligation in a civil and commercial 

matter, namely an unlawful act and the (imminent) damage that is the result of that (see 

Article 1.169 in conjunction with Article 270 of the regulation).71 

(ii)  this assessment is conducted by the Dutch court and the Netherlands is a Member State 

that is subject to the Rome II Regulation (Article 1.472 of the regulation), and 

(iii)  the harmful events that are presented to the court for assessment purposes (also) 

occurred after 11 January 2009 and do, for that matter, continue to this day (Article 3173 

in conjunction with 3274 of the regulation and CJEU 17 November 2001, C-412/10, 

Homawoo/GMF Assurances).75 

 

98. For the following reasons, the Rome II Regulation designates Dutch law as the applicable law: 

1.  the harmful event that results in environmental damage occurs in the Netherlands, to 

the extent that pursuant to Article 7 of the Rome II Regulation, a choice for Dutch law is 

made;76 

2.  the damage (also) occurs in the Netherlands;77 

3.  all parties, i.e. Shell (the defendant) and Milieudefensie and co-claimants have their 

place of business or are established in the Netherlands;78 

                                                           
69

  Article 1.1. of the Rome II Regulation: 1. When a choice has to be made between the legal systems of different 

countries, this regulation applies to non-ŎƻƴǘǊŀŎǘǳŀƭ ƻōƭƛƎŀǘƛƻƴǎ ƛƴ ŎƛǾƛƭ ŀƴŘ ŎƻƳƳŜǊŎƛŀƭ ƳŀǘǘŜǊǎΦ ώΧϐ 
70

  Article 2 of the Rome II Regulation: 1. In this regulation, damage is taken to mean every effect ensuing from an 

unlawful act, unjust enrichment, management of another's affairs or pre-contractual liability. 2. This regulation also 

applies to the non-contractual obligation that is likely to arise. 3. In this regulation, a) a damaging event is taken to 

mean, among other things, the damaging event that is likely to arise; b) damage, the damage that is likely to occur. 
71

  See recital 7 in the preamble of the Rome II Regulation: The material scope and the provisions of the regulation have to 

correspond with EC Regulation 44/2001 of the Council of 22 December 2000 pertaining to jurisdiction, the 

ŀŎƪƴƻǿƭŜŘƎŜƳŜƴǘ ŀƴŘ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ŘŜŎƛǎƛƻƴǎ ƛƴ ŎƛǾƛƭ ŀƴŘ ŎƻƳƳŜǊŎƛŀƭ ƳŀǘǘŜǊǎ όά.ǊǳǎǎŜƭǎ L wŜƎǳƭŀǘƛƻƴέύ ŀƴŘ ǿƛǘƘ ǘƘŜ 

instruments pertaining to the law that applies to contractual obligations. 
72

  !ǊǘƛŎƭŜ мΦпΦ ƻŦ ǘƘŜ wƻƳŜ LL wŜƎǳƭŀǘƛƻƴΥ пΦ Lƴ ǘƘƛǎ ǊŜƎǳƭŀǘƛƻƴΣ άaŜƳōŜǊ {ǘŀǘŜέ ƛǎ ǘŀƪŜƴ ǘƻ ƳŜŀƴ ŜǾŜǊȅ aŜƳōŜǊ {ǘŀǘŜΣ ǿƛǘƘ 

the exception of Denmark. 
73

  Article 31 of the Rome II Regulation: This regulation applies to damaging events that occur after the regulation comes 

into effect. 
74

  Article 32 of the Rome II Regulation: This regulation applies with effect from 11 January 2009, with the exception of 

Article 29, which applies with effect from 11 July 2008. 
75

   CJEU 17 November 2011, C-пмнκмлΣ IƻƳŀǿƻƻκDaC !ǎǎǳǊŀƴŎŜǎΥ άArticles 31 and 31 of EC Regulation 864/2007 of the 

European Parliament and the Council of 11 July 2007 pertaining to the right that is applicable to non-contractual 

ƻōƭƛƎŀǘƛƻƴǎ όάwƻƳŜ LL wŜƎǳƭŀǘƛƻƴέύΣ Ǌead in conjunction with Article 297 of the TFEU, should be interpreted in such as way 

that a national judicial authority only has to apply this regulation to damaging events that occurred after 11 January 

2009 and that the date of the initiation of the proceedings to grant compensation or the date on which the judicial 

authority where the action is brought has determined the law that is applicable, does not affect the determination of the 

ǘŜƳǇƻǊŀƭ ǎŎƻǇŜ ƻŦ ǘƘƛǎ ǊŜƎǳƭŀǘƛƻƴΦέ 
76

  Article 7 of the Rome II Regulation:The law applicable to a non-contractual obligation arising out of environmental 

damage or damage sustained by persons or property as a result of such damage shall be the law determined pursuant 

to Article 4(1), unless the person seeking compensation for damage chooses to base his or her claim on the law of the 

country in which the event giving rise to the damage occurred. 
77

  Article 4.1 of the Rome II Regulation: Unless otherwise provided for in this Regulation, the law applicable to a non-

contractual obligation arising out of a tort/delict shall be the law of the country in which the damage occurs, 

irrespective of the country in which the event giving rise to the damage occurred and irrespective of the country or 

countries in which the indirect consequences of that event occur. 
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4.  with a view to all the facts and circumstances, the unlawful act under assessment 

appears to be closely related to the Netherlands.79 

 

99. Reference is made to Article 7 of the Rome II Regulation, which applies in the event of 

statutory liability for environmental damage80, as well as personal injury or financial loss as a 

result of environmental damage.81 

 

100. Article 7 designates the main rule of Article 4.1 of the Rome II Regulation, i.e. the laws of the 

country where the damage occurs unless the person who claims compensation, that is, the 

person who brings a (preventive) claim with regard to (imminent) environmental damage,82 

chooses the laws of the country where the damaging event occurs or has occurred. 

                                                                                                                                                                                     
78  Article 4.2 of the Rome II Regulation: However, where the person claimed to be liable and the person sustaining 

damage both have their habitual residence in the same country at the time when the damage occurs, the law of that 

country shall apply. 
79  Article 4.3 of the Rome II Regulation: Where it is clear from all the circumstances of the case that the tort/delict is 

manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that other 

country shall apply. A manifestly closer connection with another country might be based in particular on a pre-existing 

relationship between the parties, such as a contract, that is closely connected with the tort/delict in question. 
80

 See recital нп ƛƴ ǘƘŜ ǇǊŜŀƳōƭŜ ƻŦ ǘƘŜ wƻƳŜ LL wŜƎǳƭŀǘƛƻƴΥ Ψ9ƴǾƛǊƻƴƳŜƴǘŀƭ ŘŀƳŀƎŜΩ ǎƘƻǳƭŘ ōŜ ǳƴŘŜǊǎǘƻƻŘ ŀǎ ƳŜŀƴƛƴƎ 

adverse change in a natural resource, such as water, land or air, impairment of a function performed by that resource 

for the benefit of another natural resource or the public, or impairment of the variability among living organisms. 
81

 The scope of Article 7 of the Rome II Regulation includes the assessment of the liability for direct environmental 

damage, as well as personal injury and financial loss, which also includes net losses, as a result of environmental 

damage. See Asser 10-III, Internationaal Privaatrecht, Internationaal Vermogensrecht [International Private Law, 

International Property Law], p. 684-685, no. 1053: ά¢ƘŜ ƳŜƴǘƛƻƴ ƻŦ ǇŜǊǎƻƴŀƭ ƛƴƧǳǊȅ ƻǊ Ŧinancial loss in Article 7 of the 

Rome II Regulation merely serves, it seems, to emphasise that obligations to compensate these forms of damage fall 

under the domain of this provision. ώΧϐ CǊƻƳ !ǊǘƛŎƭŜ т ƻŦ ǘƘŜ wƻƳŜ LL wŜƎǳƭŀǘƛƻƴ ƛǘ ŀƭǎƻ Ŧƻƭƭƻǿǎ ǘƘŀǘ ΨƴŜǘΩ losses ensuing 

ŦǊƻƳ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ŘŀƳŀƎŜ ŀǊŜ ŎƻǾŜǊŜŘ ōȅ ǘƘƛǎ ǇǊƻǾƛǎƛƻƴΦΦΦέΦ  
82

  This can be derived from Articles 2.2 and 2.3 of the Rome II Regulation: 2. This Regulation shall apply also to non-

contractual obligations that are likely to arise. 3. Any reference in this Regulation to: a) an event giving rise to damage 

shall include events giving rise to damage that are likely to occur; b) Damage shall include damage that is likely to 

ƻŎŎǳǊΦέΦ Lǘ Ŧƻƭƭƻǿǎ ŦǊƻƳ ǘƘƛǎ ǘƘŀǘ ǘƘŜ ǊŜƎǳƭŀǘƛƻƴ ŀƭǎƻ ŀǇǇƭƛŜǎ ǘƻ ǇǊŜǾŜƴǘive actions with regard to damage that is likely to 

occur;  

{ŜŜ ŀƭǎƻΥ ¢Φ YŀŘƴŜǊ DǊŀȊƛŀƴƻΣ άThe Law applicable to cross-border damage to the environment, a commentary on article 

7 of the Rome II RegulationέΣ ¸ŜŀǊōƻƻƪ ƻŦ tǊƛǾŀǘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿΣ ±ƻƭǳƳŜ фΣ 2007, p. 71-86, par. IV.: ά!ǊǘΦ т ƻŦ ǘƘŜ 

Rome II Regulation does not make a distinction between claims for damages and claims for other remedies, such as 

prohibitory or mandatory injunctions. According to Art. 2(2) and Art. 2(3)(a) and (b), the rules of the Rome II Regulation, 

ƘƻǿŜǾŜǊΣ ŀƭǎƻ ŀǇǇƭȅ ǘƻ Ψƴƻƴ-ŎƻƴǘǊŀŎǘǳŀƭ ƻōƭƛƎŀǘƛƻƴǎ ǘƘŀǘ ŀǊŜ ƭƛƪŜƭȅ ǘƻ ŀǊƛǎŜΩΣ !ǊǘΦ нόнύΣ ŀƴŘ ǘƻ ŘŀƳŀƎŜ ǘƘŀǘ ƛǎ ƭƛƪŜƭȅ ǘƻ 

occur, Art. 2(3)(a) and (b). In principle, the Regulation therefore governs both compensation and injunctions. (Χύ DƛǾŜƴ 

the close link between rights for compensation and injunctive relief, the option under the second part of Art. 7 of the 

Rome II Regulation should not be interpreted as allowing the two remedies to be treated separately, i.e. breaking that 

link. In ǇǊƛƴŎƛǇƭŜΣ ƛǘ ǎƘƻǳƭŘ ǘƘŜǊŜŦƻǊŜ ƴƻǘ ōŜ ǇƻǎǎƛōƭŜ ǘƻ ƻǇǘ ŦƻǊ ŘƛŦŦŜǊŜƴǘ ƭŀǿǎ ǘƻ ŀǇǇƭȅ ŦƻǊ ŘŀƳŀƎŜǎ ŀƴŘ ƛƴƧǳƴŎǘƛƻƴǎΦέ   

See also the explanation with regard to the background to Article 7 as set out in the Commission Proposal and recital 25 

in the preamble of the Rome II Regulation, from which it follows that the regulation (through a right of option, among 

other things) aims to guarantee extensive protection for the environment and victims of environmental damage:  

Commission Proposal COM(2003) 427 def.: ά!ǊǘƛŎƭŜ т ƛƴǘǊƻŘǳŎŜǎ ŀ ǎǇŜŎƛŀƭ ǊǳƭŜ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘƛǊŘ-party liability in the 

case of environmental violations. ώΧϐŀǘ ǘƘŜ ǎŀƳŜ ǘƛƳŜΣ ǘƘŜ ǾƛŎǘƛƳ ƛǎ ƻŦŦŜǊŜŘ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ƻǇǘ ŦƻǊ ǘƘŜ ƭŀǿǎ ƻŦ ǘƘŜ 

ƭƻŎŀǘƛƻƴ ǿƘŜǊŜ ǘƘŜ ƘŀǊƳŦǳƭ ŦŀŎǘ ƻŎŎǳǊǊŜŘΦ ώΧϐ ¢ƘŜ ǎƻƭǳǘion also encourages a preventive policy because the business 

owners who are established in a country that offers a low level of protection are forced to take the higher level of 

protection in neighbouring countries into account, which means that settling in a country with a low level of protection is 
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101. According to this article, therefore, the claimant is entitled to unilaterally opt for the laws of 

the country where the damaging event took place. This ƛǎ ǘƘŜ bŜǘƘŜǊƭŀƴŘǎΣ ŀǎ {ƘŜƭƭΩǎ ǇƻƭƛŎȅ 

that leads to climate change is adopted and determined by the board that is established in the 

Netherlands and the damaging event, therefore, takes place in the Netherlands. Under 

application of this choice of law, the court is asked to apply Dutch law. 

 

102. In addition, we point out that Dutch law also applies pursuant to the general rule of Article 4.1 

of the Rome II Regulation.83 After all, Article 4.1 designates the laws of the country where the 

damage occurs. Damage in the form of climate change and all ensuing (direct) negative effects 

on people and the environment also manifest themselves in the Netherlands. In so far as 

necessary for the applicability of Dutch law, Milieudefensie et al. appeal to this general rule of 

article 4.1. 

 

103. We briefly highlight the other main rules of Article 4 of the Rome II Regulation, which also 

designate Dutch law as applicable law.84 Both Shell and the co-claimants involved in these 

proceedings have their usual residence in the Netherlands (Article 4.2). Furthermore, from the 

body of facts discussed above (among other things, parent company Shell has its head office in 

The Hague/the Netherlands, where the main functions are located and where the most 

important meetings of the board and shareholders are held; Shell is, effectively, managed in 

and from The Hague/the Netherlands; the (climate) policy for the entire Shell group of 

companies is determined by Shell and is adopted in The Hague/the Netherlands; the Dutch 

safety regulations and codes of conduct must be observed85; environmental damage is (also) 

                                                                                                                                                                                     
ƴƻǘ ƛƴ ǘƘŜƛǊ ƛƴǘŜǊŜǎǘΦ !ǎ ǎǳŎƘΣ ǘƘŜ ǊǳƭŜ ŎƻƴǘǊƛōǳǘŜǎ ǘƻ ƎŜƴŜǊŀƭƭȅ ǊŀƛǎƛƴƎ ǘƘŜ ƭŜǾŜƭ ƻŦ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ǇǊƻǘŜŎǘƛƻƴΦ ώΧϐ !ŦǘŜǊ ŀƭl, 

the excluding application of the laws of the location where the damage occurred could encourage a business owner to 

settle along the border and to dump hazardous substances in a river, speculating on the less strict legislation of a 

neighbouring country. Such a solution would violate of the underlying philosophy of European substantive 

environmental law and with the 'polluter pays' principle. That is why Article 7 offers the aggrieved party the opportunity 

to base his claims on the laws of the country where the damaging event took place. It is, therefore, up to the victim and 

not up to tƘŜ ŎƻǳǊǘ ǘƻ ŘŜŎƛŘŜ ǿƘƛŎƘ ƭŀǿǎ ŀǊŜ Ƴƻǎǘ ŦŀǾƻǳǊŀōƭŜ ŦƻǊ ƘƛƳΦέ  

Recital 25 in the preamble of the Rome II Regulation: ά²ƛǘƘ ǊŜƎŀǊŘ ǘƻ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ŘŀƳŀƎŜΣ !ǊǘƛŎƭŜ мтп ƻŦ ǘƘŜ ¢ǊŜŀǘȅ - 

which stipulates a high level of protection, based on the precautionary principle and the principle of preventive action, 

the principle that environmental damage is preferably combated at the source and the principle that the polluter pays - 

constitutes sufficient accountability for the application of the principle of priority for the person who suffers damage. 

The question of when the person demanding compensation can choose the applicable law must be answered on the 

basis of the laws of the Member State of the court addressed. 
83

  Article 4.1 of the Rome II Regulation: 1. Unless stipulated otherwise in this regulation, the law that applies to the 

unlawful act is the law of the country where the damage occurs, regardless of the country in which the damaging event 

took place and regardless of the countries where the indirect effects of that event manifest themselves. 
84

  Articles 4.2 and 4.3 of the Rome II Regulation: 2. However, if the person whose liability is at stake and the person who 

suffers damage both have their usual residence in the same country at the time the damage occurs, the laws of that 

country apply. 3. If the body of facts shows that the unlawful act appears to have a closer link with one country than a 

country other than the one referred to in paragraphs 1 and 2, the laws of that other country apply. An apparent closer 

link with another country could particularly be based on an existing close relationship between the parties, such as an 

agreement, that is connected to the unlawful act. 
85

  Article 17 of the Rome II Regulation: During the assessment of the behaviour of the person whose liability is at stake, it 

is necessary to actually and appropriately take into account the safety regulations and codes of conduct that apply at 

the time and in the location of the event that causes the liability. 
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suffered in the Hague and Shell is resident for tax purposes in the Netherlands) it follows that 

the unlawful act to be assessed is very closely linked to the Netherlands (Article 4.3). 

 

104. It can, therefore, be concluded that Dutch law applies and on the basis of Dutch law, it is 

necessary to assess, among other things, the basis and extent of the liability, who can be held 

liable, as well as the measures that can be imposed so as to prevent, reduce and compensate 

damage.86 

 

105. Insofar as (some of) the damaging events (also) occurred before 11 January 2009 and as such, 

they fall outside the temporal scope of the Rome II Regulation (see (iii) above), Dutch law 

should also be applied, which is evidenced by the following. 

 

II.2.2  Book 10 of the Dutch Civil Code 

 

106. The literature and case law are divided about whether the applicable law for the assessment of 

damaging events that do not fall under the temporal scope of the Rome II Regulation should 

be determined on the basis of the Act on Conflict of Laws in Unlawful Act [Wet conflictenrecht 

onrechtmatige daad (WCOD)]87 or on the basis of Book 10 of the Dutch Civil Code.88 

 

107. Insofar as Book 10 of the Dutch Civil Code applies to these events, obligations arising from an 

unlawful act that fall outside the scope of the Rome II Regulation are, in fact, subject to the 

provisions of the Rome II Regulation by analogy pursuant to Article 10:159 of the Dutch Civil 

Code. Therefore, all of the above also applies to the damaging events from before 11 January 

2009 and Dutch law applies also to the assessment thereof. 

 

II.2.3 Act on Conflict of Laws regarding unlawful acts (WCOD) 

 

108. If the applicable law required to assess the damaging events from before 11 January 2009 

should be determined on the basis of the WCOD, Dutch law must be applied as well. In Article 

                                                           
86

  See Article 15 of the Rome II Regulation: The laws that apply to the non-contractual obligation pursuant to this 

regulation regulate, in particular, a) the reason and the extent of the liability, which includes determining who can be 

held liable for an act; b) the reasons to exclude liability, as well as a limitation and division of liability; c) the existence, 

nature and assessment of the damage or the claim; d) the measures that the court may take, within the limits of its 

jurisdiction under procedural law, so as to prevent, reduce and compensate injury or damage; e) the option to transfer 

the right to claim compensation or indemnification, which includes hereditary succession; f) determining who is entitled 

to compensation for damage suffered in person; g) the liability for the actions of others; h) the method in which the 

obligation is nullified, as well as the prescription and expiry, which includes the start, the suspension or interruption of 

the limitation or expiry period. 
87

  The Unlawful Act (Conflict of Laws) Act of 11 April 2001, which regulates conflict of laws with regard to obligations 

arising from an unlawful act, Bulletin of Acts and Decrees 2001, 190, also known as the WCOD. For the applicability of 

ǘƘŜ ²/h5Σ ǎŜŜΥ ¸Φ!Φ wŀƳǇŜǊǎŀŘ ŜΦŀΦΣ άHora ruit, tempus fluit. Boek 10 BW, WCOD, Rome II en het overgangsrechtέΣ aǾ± 

2016, no. 2, p. 51-51. This is also the line followed by most authors and in most case law, see, for instance, the Shell 

Nigeria case, court of The Hague 30 January 2013, ECLI:NL:RBDHA:2013:BY9845, paragraph 4.9.  
88

  Article 10:159 of the Dutch Civil Code: Obligations that fall outside the scope of the Rome II Regulation and the 

applicable treaties and which can be considered unlawful acts are subject to the provisions of the Rome II Regulation by 

analogy, on the understanding that obligations ensuing from Dutch public authority being exercised are subject to 

Dutch law. 
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3, the WCOD gives three main rules, with paragraph 3 (common residence perpetrator and 

aggrieved party) ranks above paragraph 2 (location of the damage) and paragraph 2 ranks 

above paragraph 1 (place of the act). However, all paragraphs refer to the Netherlands. This 

will be discussed below. 

 

109. Article 3.1 of the WCOD89 stipulates that the laws of the state in whose territory the unlawful 

act takes place must be applied. As discussed extensively above, this is Dutch law. 

 

110. Furthermore, Article 3.2 of the WCOD90 stipulates that if the location of the unlawful act is 

different from the location where this act harms a person, property or the natural 

environment, the laws of the country where this effect manifests itself must be applied. 

However, we already discussed above that the country of the unlawful act and the country 

where damage is (also) suffered within the meaning of climate change/degradation of the 

natural environment resulting in damage to persons and property, is the Netherlands in both 

cases. 

 

111. On a final note, Article 3.3 of the WCOD91 stipulates that when the perpetrator and the 

aggrieved party have their usual residence or their business address in the same state, the 

laws of that state apply. This, too, has been discussed above in the sense that Shell, 

Milieudefensie and the co-claimants have their place of residence or business in the 

Netherlands and that, therefore, Dutch law applies. 

 

112. Therefore, the WCOD, too, stipulates that Dutch law applies and that the reason and the 

ŜȄǘŜƴǘ ƻŦ {ƘŜƭƭΩǎ ƭƛŀōƛƭƛǘȅ Ƴǳǎǘ ōŜ ŀǎǎŜǎǎŜŘ ƛƴ ŀƴȅ ŎŀǎŜ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ 5ǳǘŎƘ ƭŀǿΦ92 

  

                                                           
89

  Article 3.1 of the WCOD: Obligations arising from an unlawful act are governed by the laws of the State in whose 

territory the act takes place. 
90

  Article 3.2 of the WCOD: In derogation from paragraph 1, when an act has a harmful effect on a person, property or the 

natural environment other than in the State in whose territory the act takes place, the laws of the State in whose 

territory those effects manifest themselves will be applied unless the perpetrator could in all reasonableness not have 

foreseen the effects there. 
91

 Article 3.3 of the WCOD: If the perpetrator and the aggrieved party have their usual residence or their business address 

in the same State, the laws of that State apply in derogation from paragraphs 1 and 2. 
92

  Article 7 of the WCOD: The law that is applicable pursuant to Articles 3 to 6 stipulates, in particular: a) the reasons for 

and the extent of the liability; b) the reasons for limiting and dividing liability; c) the existence and the nature of the 

damage that qualifies for compensation; d) the extent of the damage and the way in which this is compensated; e) the 

possibility to transfer or assign the right to compensation; f) the persons who are entitled to compensation on their 

own account; g) the liability of a client for the actions of someone acting on his behalf; h) the term for the prescription 

or expiry of a claim for compensation, as well as the time at which the period starts and the interruption or suspension. 

 

http://wetten.overheid.nl/jci1.3:c:BWBR0012408&artikel=3&z=2001-06-01&g=2001-06-01#_blank
http://wetten.overheid.nl/jci1.3:c:BWBR0012408&artikel=6&z=2001-06-01&g=2001-06-01#_blank
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III. ¢I9 /[!La!b¢{Ω /!¦{9 OF ACTION 

 

III.1  THE CLAIMING NGOs ARE LEGAL ENTITIES WITHIN THE MEANING OF ARTICLE 3:305a OF THE 

DUTCH CIVIL CODE 

 

113. The non-governmental organisations (NGOs) acting as the claimants in these proceedings are 

all legal entities within the meaning of Article 3:305a of the Dutch Civil Code. 

 

114. Pursuant to Article 3:305a of the Dutch Civil Code, foundations and associations with full legal 

capacity can bring legal action purporting the protection of social and collective interests of 

other persons, if defending such interests is in accordance with the object defined in their 

articles of association. 

 

115. It follows from the object clause of each of the claiming NGOs, discussed below, and from the 

way the NGOs implement these objectives, that through the legal action brought against Shell 

with this summons, each of the NGOs defends its collective (legal) interests set out in their 

articles of association. Thus, also in view of the further substantiation below for each NGO 

individually, they have cause of action with their claims against Shell on the basis of Article 3: 

305a of the Dutch Civil Code. 

 

116. Each of the claiming NGOs is a charitable organisation or association with ANBI status 

(Algemeen Nut Beogende Instelling / Public benefit organisation status). To obtain this status, 

an organisation must deploy activities of which at least 90% serve the public interest without 

profit motive, the board and employees must meet the integrity requirements and (long-term) 

policy plans and (annual) financial justifications must be made known to the general public. 

The ANBI status can be consulted online in the ANBI register of the Dutch Tax and Customs 

Administration. Extracts from this register of each of the claiming NGOs are submitted with 

this summons as an exhibit.93 

 

III.2  THE CLAIMS AGAINST SHELL FALL WITHIN THE SCOPE OF ARTICLE 3:305a OF THE DUTCH CIVIL 

CODE 

 

117. The claims filed by the NGOs against Shell in these proceedings are the types of claims the 

Dutch legislator finds admissible and explicitly wanted to make possible with Article 3:305a of 

the Dutch Civil Code. 

 

118. It appears from the Explanatory Memorandum, for instance, that the provision does not focus 

on financial interests alone. In his conclusion under Supreme Court 08 June 2007, Dutch Law 

Reports 2007,322 (ECLI:NL:HR:2007:BA2075), advocate general Spier wrote the following 

about the question what types of claims can be based on Article 3:305a of the Dutch Civil 

Code: 

 

 

                                                           
93

  ANBI Register, Certificate registration claimants (exhibit 026) 
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άпΦфΦо 

I will give a topical example by way of illustration, whereby we assume that the railways and its 

associated technical facilities form a part of the State of the Netherlands. After a number of 

collisions in quick succession, it appeared that in a large number of locations, insufficient 

ƳŜŀǎǳǊŜǎ ǿŜǊŜ ǘŀƪŜƴ ǘƻ ǇǊŜǾŜƴǘ ǘǊŀƛƴǎ ŦǊƻƳ ƎƻƛƴƎ ǘƘǊƻǳƎƘ ŀ ǊŜŘ ƭƛƎƘǘΦ ¢ƘŜ ΨƻǊƎŀƴƛǎŀǘƛƻƴΩ 

responsible for this wants to take measures, that however will take years to implement. An 

interest group of travellers feels this will take far too long, given the fact that safety is at stake. 

There is no doubt that based on Article 3:305a of the Dutch Civil Code, this group can request a 

ŘŜŎƭŀǊŀǘƻǊȅ ƧǳŘƎƳŜƴǘ ǘƘŀǘ ǘƘŜ ǇŜǊƛƻŘ ŘŜŜƳŜŘ ƴŜŎŜǎǎŀǊȅ ōȅ ǘƘŜ ΨƻǊƎŀƴƛǎŀǘƛƻƴΩ ǊŜǎǇƻƴǎƛōƭŜ ƛǎ όŦŀǊύ 

ǘƻƻ ƭƻƴƎΦέ 

 

119. Following this ruling, the legal literature noted that Article 3:305a of the Dutch Civil Code 

offers a legal ground for claims that challenge climate change. See Professor C.J.J.M. Stolker in 

his text and comments about Article 3:305a of the Dutch Civil Code, note 1: 

 

ά¢ƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ ŀ Ŏƭŀǎǎ ŀŎǘƛƻƴ ŀƎŀƛƴǎǘ ŀŎǘƛǾƛǘƛŜǎ ǘƘŀǘ ŎƻƴǘǊƛōǳǘŜ ǘƻ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ƛǎ ǉǳƛte 

conceivable. In principle, Article 3:305a does not seem to contain any impediment to claims with 

such purport, such as a claim to ban excessive emissions and an order to take measures to 

prevent such emissions.έ 

 

120. The rulings of the court and the court of appeal in The Hague in the Urgenda case show the 

same. In the Urgenda case, for instance, the court considers (paragraph 4.6): 

 

άƛƴ ǇǊƛƴŎƛǇƭŜΣ ¦ǊƎŜƴŘŀΩǎ ŎƭŀƛƳǎ ŀƎŀƛƴǎǘ ǘƘŜ {ǘŀǘŜ ŀǊŜΣ ƛƴŘŜŜŘΣ ŎƻƴǎƛŘŜǊŜŘ ǘƘŜ ǘȅǇŜǎ ƻŦ ŎƭŀƛƳǎ ǘƘŜ 

Dutch legislator deems admissible and wanted to make possible with Article 3:350a of the Dutch 

Civil Code. The explanatory memorandum considers that a claim brought by an environmental 

organisation to protect the environment, without an identifiable group of persons requiring 

protectƛƻƴΣ ǿƻǳƭŘ ōŜ ŀŘƳƛǎǎƛōƭŜ ǳƴŘŜǊ ǘƘŜ ǇǊƻǇƻǎŜŘ ǊŜƎǳƭŀǘƛƻƴΦέ 

 

The court of appeal in the Urgenda case considers in the same sense, referring to the 

legislative history of Article 3:350a of the Dutch Civil Code, and using the following quote from 

the legislative history: 

 

ά¢ƘŜ ƛƴǘŜǊŜǎǘǎ ǘƘŀǘ ǿƻǳƭŘ ǉǳŀƭƛŦȅ ŦƻǊ ǇƻƻƭƛƴƎ ƛƴ ŀ ŎƻƭƭŜŎǘƛǾŜ ŎƭŀƛƳ Ƴŀȅ ōŜ ŦƛƴŀƴŎƛŀƭ ƛƴǘŜǊŜǎǘǎ ōǳǘ 

also more idealistic interests. The legal action can serve to look after the interests that affect 

people directly or which have been adopted by people on the basis of a certain conviction. In the 

case of more idealistic interests, it does not matter if not every member of society attaches the 

same amount of value to these interests. It may even be that the interests which they wish to 

protect during the proceedings clash with the ideas and opinions of other groups in society. This in 

itself will not stop a collective legal action.(...) It does not have to concern the interests of a strictly 

defined group of other people. It may also concern the interests of an undefinable, very large 

ƎǊƻǳǇ ƻŦ ǇŜƻǇƭŜΦ όΧύέΦ 

 

121. The claims of the claiming NGOs in these proceedings, like the claims in the Urgenda case, are 

exactly the types of claims Professor Stolker mentions, namely a ban on excessive emissions 

and an order to take measures to prevent excessive measures, all of which serves to stop the 

activities of Shell that contribute to dangerous climate change. 
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III.3 ¢I9 bDhΩǎ /!¦{9 hC !/¢Lhb 

 

III.3.1 THE MILIEUDEFENSIE ASSOCIATION 

 

III.3.1.1 A brief history of Milieudefensie 

 

122. Milieudefensie stood at the basis of the environmental movement in the Netherlands, which 

started almost simultaneously with the 1972 publication of the Rome Club report (entitled 

Limits to Growth). One of the Dutch members of the Rome Club, Wouter van Dieren, was one 

of the co-founders of Milieudefensie. 

 

123. Milieudefensie was set up on 06 January 1971 as De Raad voor Milieudefensie. Initially, the 

association was a group of scientists with an advisory body consisting of 12 professors. The 

starting capital of NLG 5,000 (almost 10,000 euros today) was granted by Prince Bernhard. 

 

124. Late 1972, Milieudefensie had 8,000 members and it was decided to incorporate the 

Milieudefensie association, by which the association acquires full legal capacity. Almost 

immediately after its incorporation, the association becomes a member of the global 

environmental network Friends of the Earth International. Milieudefensie is still part of this 

international network. 

 

125. The first administrator/chairman of the new association was Professor Egbert Tellegen (a 

professor in environmental studies). Subsequent administrators of Milieudefensie were, 

among others, Professor Jacqueline Cramer (a professor in environmental management, who 

later became the Minister for Housing, Spatial Planning and the Environment), doctorandus 

Teo Wams (currently a Nature Management director at Natuurmonumenten), Wijnand 

Duyvendak (later a member of the Lower House for the GroenLinks political party), Frank 

Köhler (a former alderman for the Municipality of Amsterdam, a member of the Upper House 

for the SP political party) and doctorandus Wouter van Eck (a political scientist and a lecturer 

in development sciences). The board of Milieudefensie currently consists of seven members 

with various backgrounds - scientific, commercial and serving the general interest. 

 

126. Doctorandus Donald Pols has been the director of Milieudefensie since 2015. His previous 

positions included Global Sustainability Senior Manager at the Energy Research Centre of the  

Netherlands (ECN) and head of the World Wildlife Fund Climate Programme. 

 

127. As of 01 January 2019, Milieudefensie has 66,852 members, 28,689 donors, 98 members of 

staff, 40 active local groups and 2,000 volunteers. 

 

128. Milieudefensie is a legal entity within the meaning of Article 3:305a of the Dutch Civil Code. 
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III.3.1.2 aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ƻōƧŜŎǘ ŀŎŎƻǊŘƛƴƎ ǘƻ ƛǘǎ ŀǊǘƛŎƭŜǎ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴ 

 

129. aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ object is defined in Article 2.1 of their articles of association94, which reads as 

follows: 

 

ά¢ƘŜ ƻōƧŜŎǘ ƻŦ ǘƘŜ ŀǎǎƻŎƛŀǘƛƻƴ ƛǎ ǘƻ ƳŀƪŜ ŀ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻ ǎƻƭǾƛƴƎ ŀƴŘ ǇǊŜǾŜƴǘƛƴƎ ǘƘŜ ŎƭƛƳŀǘŜ 

issues and to preserve cultural heritage, and to strive for a sustainable society on a global, 

national, regional and local level in the broadest sense of the word and in the interest of the 

members of the association, as well as in the interest of the quality of the environment, nature 

and landscape in the broadest sense ƻŦ ǘƘŜ ǿƻǊŘΣ ŦƻǊ ǇǊŜǎŜƴǘ ŀƴŘ ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎΦέ 

 

130. Protecting the environment and nature at home and abroad for both present and future 

generations and striving for a sustainable society is therefore the object for which 

Milieudefensie was created. Article 2.2 of the articles of associaton defines how the association 

aims to achieve this object: 

 
ά¢ƘŜ ŀǎǎƻŎƛŀǘƛƻƴ ŀƛƳǎ ǘƻ ŀŎƘƛŜǾŜ ƛǘǎ ƻōƧŜŎǘ ōȅ ŎǊƛǘƛŎŀƭƭȅ ŦƻƭƭƻǿƛƴƎ ŀƭƭ ŘŜǾŜƭƻǇƳŜƴǘǎ ƛƴ ǎƻŎƛŜǘȅ ǘƘŀǘ 

have an effect in the fields of the environment, nature, landscape and sustainability, by 

influencing the relevant decision-making process by using all appropriate and permitted means, 

conducting research, distributing and providing information in the broadest sense of the word, 

securing court decisions and undertaking anything the association deems necessary in order to 

ŀŎƘƛŜǾŜ ƛǘǎ ƻōƧŜŎǘΦέ 

 

131. Conducting research, informing the public, influencing the decision-making process and 

instituting legal proceedings in order to achieve sustainability and environmental protection; 

all of this is part of the many tools the association uses to achieve its object as laid down in its 

articles of association. Milieudefensie also shows this in practice. 

 

III.3.1.3 Actions undertaken by Milieudefensie over the years 

 

132. In the 1970s, Milieudefensie successfully opposed the contamination of the Rhine, among 

other things, and the full closure of the Eastern Scheldt (to protect its (marine) water 

environment). In those years, the fight against environmental pollution caused by disposable 

packaging was also started. Milieudefensie planted a protest forest against the construction of 

a new runway at Schiphol. Its actions served to prevent environmental pollution caused by 

unbridled expansion of the airport and air traffic. 

 

133. In the 1980s, Milieudefensie successfully fought against CFKs in aerosols that destroy the 

ozone layer. At the time, Milieudefensie also exposed the environmental pollution caused by 

fossil fuels, including acid rain and the greenhouse effect.95 It campaigned against the use of 

ǘƻȄƛŎ t±/ ƛƴ ǇŀŎƪŀƎƛƴƎ ŀƴŘ ŀƎŀƛƴǎǘ ŎŀŘƳƛǳƳΣ ǘƘŜ ǘƻȄƛŎ ȅŜƭƭƻǿ ŎƻƭƻǳǊŀƴǘ ƛƴ IŜƛƴŜƪŜƴΩǎ ȅŜƭƭƻǿ 

beer crates. .ŜŎŀǳǎŜ ƻŦ ǘƘŜǎŜ ǇǊƻǘŜǎǘǎΣ IŜƛƴŜƪŜƴΩǎ ŎǊŀǘŜǎ ŀǊŜ ƴƻǿ ƎǊŜŜƴ ŀƴŘ ƘŀǊƳƭŜǎǎΦ During 

                                                           
94  Articles of Association Milieudefensie (exhibit 009) 
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 aƛƭƛŜǳŘŜŦŜƴǎƛŜ мфууΣ ōǊƻŎƘǳǊŜ άHet Gat in de Ozonlaag ς Broeikaseffect ς Zure regen: Wat hangt ons boven het hoofdέ 

(exhibit 027)  
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those years, Milieudefensie also campaigned against the use of tropical hardwood (and the 

resulting deforestation), which led to the introduction of the FSC quality mark. Milieudefensie 

also set up the Milieutelefoon (now MilieuCentraal), an environmental hotline for those with 

questions about environmental issues. This initiative was taken up by other countries too. 

 

134. In the 1980s, Milieudefensie organised extensive protests against nuclear energy which meant 

this dangerous and environmentally harmful energy generation method - the disaster in 

Chernobyl emphasised this at the time - never gained much popularity. In the 1980s, 

Milieudefensie also started campaigning for the roll-out of sustainable energy as an 

environmentally-ŦǊƛŜƴŘƭȅ ŀƭǘŜǊƴŀǘƛǾŜ ǘƻ ǘƘŜ ǇƻƭƭǳǘƛƴƎ ǳǎŜ ƻŦ Ŧƻǎǎƛƭ ŜƴŜǊƎȅΦ ά!ƪǘƛŜ 

{ŎƘƻƻƴǎǘǊƻƻƳέΣ ŀ ŎŀƳǇŀƛƎƴ ŦƻǊ Ŏlean energy, was one example.96 It was a reaction to the 

ƎƻǾŜǊƴƳŜƴǘΩǎ Ǉƻǎƛǘƛƻƴ ǘƘŀǘ ŦƻǊ ƻǳǊ ǇƻǿŜǊ ǎǳǇǇƭȅΣ ǿŜ ŎƻǳƭŘ ƻƴƭȅ ŎƘƻƻǎŜ ōŜǘǿŜŜƴ ǇƻǿŜǊ 

generated by nuclear energy or by coal. With its campaign, Milieudefensie showed there were 

better alternatives and it pointed out that due to increasing environmental pollution, the 

future of power generation was in sustainable sources such as wind and solar energy. 

 

135. Lƴ мффлΣ aƛƭƛŜǳŘŜŦŜƴǎƛŜ ŀƴŘ bŀǘǳǳǊ Ŝƴ aƛƭƛŜǳ ǇǳōƭƛǎƘŜŘ ŀ ǊŜǇƻǊǘ ŜƴǘƛǘƭŜŘ άHet Broeikaseffect, 

erop of eronder: nationale verkenning aanpak CO2-ǇǊƻōƭŜŜƳέ.97 After successfully drawing 

attention to the ozone problem (in 1989, the successful Montreal Protocol to control CFKs 

came into force), Milieudefensie brought the climate issue under public attention on an even 

bigger scale. 

 

136. In 1991, Milieudefensie, author Martijn van Calmthout and Van Arkel publishers released a 

book entitled Broeikaseffect, the foreword of which was written by the then Minister for 

Housing, Spatial Planning and the Environment, Minister Alders. The book discusses the causes 

and consequences of climate change and also discusses the need to pursue climate politics and 

a climate policy.98 The book was part of a large climate campaign run by Milieudefensie in 1991 

and thereafter. The climate campaign in question was announced in the 1990 Annual Report of 

Milieudefensie, which reads as follows: 

 

ά¢ƘŜ ȅŜŀǊ мффм ǿƛƭƭΣ ǾŜǊȅ ŀǇǇǊƻǇǊƛŀǘŜƭȅΣ ǎŜŜ ǘƘŜ ƭŀǊƎŜǎǘ ŎŀƳǇŀƛƎƴ ƻŦ aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ƘƛǎǘƻǊȅΣ ǘƘŜ 

greenhouse gas campaign ... Milieudefensie will encourage and urge local authorities in the 

Netherlands to conclude a climate pact with groups in the Third World: άǿŜ ǿƛƭƭ Řƻ ǘƘƛǎ ΦΦΦ ƛŦ 

ȅƻǳΦΦΦώΧϐέ
99 

 

137. In its 1991 Annual Report, Milieudefensie reported about the way in which the campaign was 

run and it specified the results achieved to date: 

 

                                                           
96

 Milieudefensie 1986, Schoonstroomkrant (exhibit 028) and Milieudefensie, 1988 Schoonstroomplan (exhibit 029)  
97

 Albers 1990 Het Broeikaseffect, erop of eronder, nationale verkenning aanpak CO2-probleem (uitdraai website 

felnet.eu) (exhibit 030) 
98

 Calmthout 1990 Het Broeikaseffect, Inleiding in de problematiek van het Broeikaseffect (exhibit 031) 
99

 Milieudefensie 1990 Annual Report, foreword by the chairman, p.1, 3, 4 (exhibit 032) 
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ά¦ƭǘƛƳŀǘŜƭȅΣ по ƭƻŎŀƭ ŀǳǘƘƻǊƛǘƛŜǎ ƧƻƛƴŜŘ ǘƘŜ ŎƭƛƳŀǘŜ ǇŀŎǘ ƛƴ мффмΣ ǊŜǇǊŜǎŜƴǘƛƴƎ оΦм Ƴƛƭƭƛƻƴ 

residents, more than 20% of the Dutch population. The target of 50% (a quarter of the 

population) was reached in February 1992 [...] 

The campaign will be continued in 1992 and it will focus on the 

UN-CED conference in Brazil
100

, which may lead to an international Climate Convention [...] 

¢ƘŜ ŎŀƳǇŀƛƎƴ ŜƴǘƛǘƭŜŘ ά²ŜǊƪ ǎŀƳŜƴ ŀŀƴ ŜŜƴ {ŎƘƻƴŜ ²ŜǊŜƭŘέ όƛƴ ŎƻƭƭŀōƻǊŀǘƛƻƴ ǿƛǘƘ мм ƻǘƘŜǊ 

organisations, including Novib, the Ministry of Housing, Spatial Planning and the Environment 

and the Association of Netherlands Municipalities) directs attention to the local authorities and 

ǿƛƭƭ ŜƳǇƘŀǎƛǎŜ ǘƘŜ /ƭƛƳŀǘŜ tŀŎǘ ŀƴŘ ǘƘŜ ƭƻŎŀƭ ƎǊŜŜƴƘƻǳǎŜ ǇƻƭƛŎȅΦέ
101 

 

138. During the 1992 UN conference in Brazil, the UN Climate Convention was, indeed, adopted, 

setting out that climate change could pose a great danger to people and the environment if 

the human population does not stop global warming in time. Stopping climate change as part 

of environmental protection and the sustainability of society subsequently became a fixed part 

ƻŦ aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ŀƎŜƴŘŀΦ Lƴ мффпΣ ǘƘŜ ŀǎǎƻŎƛŀǘƛƻƴ ƻǊƎŀƴƛǎŜŘ ǘƘŜ ǎƻ-ŎŀƭƭŜŘ ά.ǊƻŜƛǘƻǳǊέ ƛƴ оо 

towns and cities, as well as a so-ŎŀƭƭŜŘ άbŀǘƛƻƴŀŀƭ .ǊƻŜƛŘŜōŀǘέΣ ƭŀǘŜǊ ŦƻƭƭƻǿŜŘ ōȅ ǎƻ-called 

άYƭƛƳŀŀǘŎŀŦŞǎέΦ ¢ƘŜ ƴǳƳōŜǊ ƻŦ ǘƻǿƴǎ ŀƴŘ ŎƛǘƛŜǎ ǘƘŀǘ ƧƻƛƴŜŘ ǘƘŜ /ƭƛƳŀǘŜ tŀŎǘ ǊƻǎŜ ǘƻ момΦ102 In 

мффрΣ ŀ ǊŜǇƻǊǘ όάStudie naar een duurzaam Europaέύ ŎƻƳƳƛǎǎƛƻƴŜŘ ōȅ aƛƭƛŜǳŘŜŦŜƴǎƛŜ ŀƴŘ 

Friends of the Earth was published. It marked the start of a European-ǿƛŘŜ άCampaign for 

Sustainable Development in EuropeέΦ103 

 

139. As demonstrated above, the Milieudefensie association has been focusing since its on 

environmental protection and sustainable development in many areas and on many different 

scale levels, from the toxic production of beer crates and packaging to global environmental 

problems such as the deterioration of the ozone layer, acid rain and climate change. 

Milieudefensie has continued that line. 

 

140. More well-known, subsequent campaigns and results achieved include the following: 

- the popular yes/no and no/no stickers on letterboxes aimed to reduce the use of paper 

and, as such, the felling of trees; 

- under the influence of EKO counts and public campaigns by Milieudefensie, 

supermarkets started to sell more organic products; 

- campaigns were dedicated to encouraging sustainable agriculture and livestock breeding 

and the use of renewable energy; 

- campaigns were held against fully developing green rural areas with new industrial 

estates (this resulted in the inclusion of the Ladder for Sustainable Urbanisation in the 

law) and against air pollution caused by ever-increasing car use; 

- Milieudefensie and four Nigerian farmers have and are still in the process of conducting 

legal proceedings against Shell because of oil pollution in the Niger delta, in the course 

of which the court of The Hague ruled in 2013 that Shell is responsible for the pollution 

in one of the three villages in question (the appeal is still pending). 

                                                           
100

 UNCED stands for United Nations Conference on Environment and Development 
101

 aƛƭƛŜǳŘŜŦŜƴǎƛŜ мффм !ƴƴǳŀƭ wŜǇƻǊǘΣ ǳƴŘŜǊ άBroeikascampagne: het tij kerenέΣ ǇΦм ŀƴŘ о όŜȄƘƛōƛǘ лооύ 
102

 aƛƭƛŜǳŘŜŦŜƴǎƛŜ мффп !ƴƴǳŀƭ ǊŜǇƻǊǘ άIn Actieέ ǇΦмн όŜȄƘƛōƛǘ лопύ 
103

 Buitenkamp 1992, Duurzame Ontwikkeling in Nederland en Europa , p. 83-96 (exhibit 035) 
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- aƛƭƛŜǳŘŜŦŜƴǎƛŜΩs campaign against the extraction of shale gas because of the heavy 

environmental burden of this form of mining was very successful and, in part as a result 

of this campaign, no more shale gas will be extracted in the Netherlands); 

- the recent change of course by the Ministry of Economic Affairs regarding gas extraction 

in Groningen is also, in part, the result of campaigns by Milieudefensie against continued 

gas extraction in Groningen. 

 

141. Since the 1980s and 1990s, Milieudefensie has also remained specifically active in the field of 

ŎƭƛƳŀǘŜ ŎƘŀƴƎŜΦ aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ƭƻƴƎ-term policy plans of the past 12 years are a testament to 

that. 

 

III.3.1.4 aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ƎŜƴŜǊŀƭ tƻƭƛŎȅ tƭŀƴǎ 

 

2006-нлмл tƻƭƛŎȅ tƭŀƴ ά¦ƛǘȊƛŜƴ ƴŀŀǊ нлмлέ 

 

142. Between 2006 and 2010, Milieudefensie focused on encouraging climate-friendly banking, 

among other things:104 
 

ά¢ƘŜ Ŧŀǎǘ ŎƘŀƴƎŜǎ ǘƻ ǘƘŜ ŎƭƛƳŀǘŜ ǇƻǎŜ ŀ ƎǊŜŀǘ ǘƘǊŜŀǘ ǘƻ ǇŜƻǇƭŜ ŀƴŘ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘ ώΦΦΦϐ 

Climate change is connected to the large-scale use of fossil fuels in the energy supply [...] We need 

a shift of money flows from the fossil fuel economy to the sustainable energy sector [...] Private 

banks and public asset managers are the ideal partners in that respect [...] That is why 

aƛƭƛŜǳŘŜŦŜƴǎƛŜ ŎŀƳǇŀƛƎƴǎ ŦƻǊ ΨŎƭƛƳŀǘŜ-ŦǊƛŜƴŘƭȅ ōŀƴƪƛƴƎΩΣ ǿƘich means we show what happens to 

ǘƘŜ ōŀƴƪǎΩ ƳƻƴŜȅΦέ 

 

143. In the run-up to the local elections in 2006, the Partij voor de Droge Voeten (PvDV) association 

was launched, with Hans Brinker as the leading candidate. Milieudefensie and the Netherlands 

Climate Pact Association together also urged local authorities to make climate-friendly 

purchases, giving them examples and ideas for measures they can take. Comparisons can be 

made by means of the Lokale Duurzaamheidsmeter (a local sustainability meter). 

 

144. In 2006, the commemoration of the nuclear disaster in Chernobyl (1986) resulted in the 

publication of the Energiekrant and the website schoonstroom.nl, together with Greenpeace, 

Natuur en Milieu and WISE. The organisations called for investments in renewable energy and 

ǊŜŘǳŎŜŘ ŜƴŜǊƎȅ ŎƻƴǎǳƳǇǘƛƻƴΦ aƛƭƛŜǳŘŜŦŜƴǎƛŜ ŀƭǎƻ ǎǘŀǊǘŜŘ ŀ ǎǳǊǾŜȅ ŜƴǘƛǘƭŜŘ άYŀƴ ƳƛƧƴ 

ŜƴŜǊƎƛŜōŜŘǊƛƧŦ ƎǊƻŜƴŜǊΚέ ǘƻ ŦƛƴŘ ƻǳǘ ƛŦ ōǳǎƛƴŜǎǎŜǎ Ŏŀƴ ƳŀƪŜ ǘƘŜƛǊ ƻǇŜǊŀǘƛƻƴǎ ƎǊŜŜƴŜǊΦ 

 

145. Within the framework of the Hier campaign of more than 40 charitable organisations, 

aƛƭƛŜǳŘŜŦŜƴǎƛŜ ǎǘŀǊǘŜŘ ǘƘŜ άbƛŜǘ ƳŜǘ ƳƛƧƴ ƎŜƭŘέ ŎŀƳǇŀƛƎƴ ƛƴ нллтΦ ¢Ƙƛǎ ǿŀǎ ŀƛƳŜŘ ŀǘ 

transforming banks into a Hier climate-neutral bank. Milieudefensie compared the climate 

performances of banks in terms of policy and products and it issued information packages 

about alternative, green pathways for banks. It also asked citizens to sign a campaign form to 
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  Milieudefensie 2006 DŜƴŜǊŀƭ tƻƭƛŎȅ tƭŀƴ ά¦ƛǘȊƛŜƴ ƴŀŀǊ нлмлΗέ ǇΦму-19 (exhibit 036) 
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make banks aware of the fact that they should not be spending their money on activities that 

lead to climate change. 

 

146. Lƴ CŜōǊǳŀǊȅ нллуΣ aƛƭƛŜǳŘŜŦŜƴǎƛŜ ŀƴŘ bŀǘǳǳǊ ϧ aƛƭƛŜǳ ŀƴŘ Wa!Σ aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ȅƻǳǘƘ 

organisation, started a campaign for a Dutch climate act. The campaign was supported by the 

entire Dutch environmental movement and development organisations. 75,000 people signed 

the petition to the Lower House. The initiative for this campaign came from Donald Pols, who 

at that time was the campaign leader of the climate campaign and who now is the director of 

Milieudefensie. On the instruction of Milieudefensie and Natuur & Milieu, Phon van den 

Biesen, a lawyer, even wrote an entire web text. At the time, Dutch politics were not yet ready 

ŦƻǊ ǘƘŜ ŎƭƛƳŀǘŜ ƭŀǿΦ aƛƴƛǎǘŜǊ /ǊŀƳŜǊ ŦƻǊ ǘƘŜ 9ƴǾƛǊƻƴƳŜƴǘ ŎŀƭƭŜŘ ǘƘŜ ǇǊƻǇƻǎŀƭ άǎȅƳǇŀǘƘŜǘƛŎέ 

but she preferred to rely on voluntary agreements with the business community rather than 

on an act. Now, ten years later, the Lower House has adopted the initiative and a Climate Act 

was presented and accepted by the Lower House on 20 December 2018. 

 

2010-нлмр DŜƴŜǊŀƭ tƻƭƛŎȅ tƭŀƴΥ άaŜǘ ŘǊŀŀƎǾƭŀƪ ƴŀŀǊ ōŜǿŜƎƛƴƎέ 

 

147. Between 2010 and 2015, also because of the financial crisis, Milieudefensie focused on 

stressing that the climate and the financial crisis were connected, as they would both be a 

result of the unbridled capitalist (short-term) market orientation that ignores the negative 

consequences for people and the environment in the long term. The following was announced 

in the policy plan for that period: 

 

ά²Ŝ ǿŀƴǘ ǘƻ ŘŜƳƻƴǎǘǊŀǘŜ ǘƘŜ ƭƛƴƪ ōŜǘǿŜŜƴ ǘƘŜ ŎǊƛǎŜǎ ǘƘŀǘ ƘƻƭŘ ǘƘŜ ǿƻǊƭŘ ƛƴ ǘƘŜƛǊ ƎǊƛǇ - the 

energy, climate, financial and food crises - ŀƴŘ ǿŜ ǿŀƴǘ ǘƻ ŦƻǊƳǳƭŀǘŜ ŀƴǎǿŜǊǎ ǘƻ ǘƘŜƳΦέ
105

 

 

and 

 

ά{ǳǎǘŀƛƴŀōƛƭƛǘȅ ŀƴŘ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘ ŀǊŜ ƴƻǘƛƻƴǎ ǘƘŀǘ ŀǊŜ ŜƳōŜŘŘŜŘ ƛƴ ǎƻŎƛŜǘȅΦ tǊŜǎǎǳǊŜ ƻƴ ǘƘŜ 

earth's natural flexibility is still growing. Raw materials are depleted faster, species are 

disappearing, the climate is increasingly disrupted and the environment is polluted.έ
106

 

 

148. Milieudefensie implemented its policy plan in this area, for instance, by instructing Ecofys to 

ǎǘǳŘȅ ǘƘŜ άŀŎŎŜƭŜǊŀǘŜŘ ŘŜǾŜƭƻǇƳŜƴǘǎ ƻŦ ǎǳǎǘŀƛƴŀōƭŜ ŜƴŜǊƎȅ ƛƴ ǘƘŜ bŜǘƘŜǊƭŀƴŘǎέΦ107
 

 

149. It also contributed to the Beat the Heat Now campaign, which drew attention to the Climate 

Summit in Copenhagen. 

 

150. A major Climate Event was held in the Jaarbeurs in December 2009, after which the Beat the 

Heat Now express left for Copenhagen, carrying numerous ministers, young people and 

interest groups. This presented the opportunity to forge relationships and coalitions. 
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151. In addition, Project A15 was launched in 2013, in collaboration with Natuur & Milieu and 

Postcodeloterij. TƘƛǎ ǇǊƻƧŜŎǘ ŀƛƳŜŘ ǘƻ ŎǊŜŀǘŜ ǘƘŜ ǿƻǊƭŘΩǎ ŦƛǊǎǘ ǎǳǎǘŀƛƴŀōƭŜ ƘƛƎƘǿŀȅΣ ǿƛǘƘ ŎƭŜŀƴ 

and silent cars, charged with locally generated solar and wind energy. 

 

152. In 2014, following growing unrest in Groningen because of earthquakes caused by gas 

extraction, Milieudefensie started to focus on ending gas extractions in Groningen, together 

with the Groninger Bodembeweging, among other partners. During the climate conferences in 

2018, it also urged for a change of course in the national energy policy, in favour of 

ƛƴǾŜǎǘƳŜƴǘǎ ƛƴ ǊŜƴŜǿŀōƭŜ ǎƻǳǊŎŜǎΦ ¢ƘŜ Ƴƻǘǘƻ ƻŦ ǘƘŀǘ ǎǳŎŎŜǎǎŦǳƭ ŎŀƳǇŀƛƎƴ ǿŀǎ ά{ŀƳŜƴ Ǝŀǎ 

ǘŜǊǳƎΣ ƘŜǘ ƪŁƴέΦ !ǘ ǘƘŜ ŜƴŘ ƻŦ нлмпΣ ǘƘŜ [ƻǿŜǊ IƻǳǎŜ ŘŜŎƛŘŜŘ ǘƘŀǘ ǘƘŜǊŜ was no room in the 

Netherlands for the extraction of shale gas because of the environmental risks involved. And at 

the end of 2018, after a lot of protests, a law was passed that stipulates that gas extraction in 

Groningen will be phased out by 2030.  

 

2016-нлнр DŜƴŜǊŀƭ tƻƭƛŎȅ tƭŀƴΥ ά{ŀƳŜƴǿŜǊƪŜƴ ŀŀƴ ŜŜƴ ŜŜǊƭƛƧƪŜ ǘǊŀƴǎƛǘƛŜέ 

 

153. CƻǊ ǘƘŜ ǇŜǊƛƻŘ ǳƴǘƛƭ нлнрΣ ǘƘŜ ŦƛƎƘǘ ŀƎŀƛƴǎǘ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ƛǎ ǎǘƛƭƭ ƘƛƎƘ ƻƴ aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ 

ŀƎŜƴŘŀΣ ŀǎ ƛǎ ŜǾƛŘŜƴŎŜŘ ōȅΣ ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΣ aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ƭƛŀōƛƭƛǘȅ ŎƭŀƛƳ ŀƎŀƛƴǎǘ {Ƙell of 

April 2018 (and the preparations for that) and bringing those proceedings against Shell. In the 

policy plan until 2025, this focus on fighting climate change was also announced: 

 

ά/ƭƛƳŀǘŜ ŎƘŀƴƎŜ ŎƻƴǘƛƴǳŜǎ ǳƴŀōŀǘŜŘƭȅΣ ŘŜǎǇƛǘŜ ǿŀǊƴƛƴƎǎ ŦǊƻƳ ǎŎƛŜƴǘƛǎǘǎ. Furthermore, the 

transition to a climate-ŦǊƛŜƴŘƭȅ ǎƻŎƛŜǘȅ ƛǎƴΩǘ ƎƻƛƴƎ Ŧŀǎǘ ŜƴƻǳƎƘΦ ²Ŝ ŀǊŜ ǘƘŜ ƭŀǎǘ ƎŜƴŜǊŀǘƛƻƴ ǘƘŀǘ 

can stop climate change. Milieudefensie acknowledges this responsibility in this new General 

Policy Plan. We will all have to use the means available to us in order to set up and develop an 

effective social movement in the next ten years that will stop greenhouse gas emissions.έ
108

 

 

and 

 

ά¢Ƙƛǎ ŘŜƳŀƴŘǎ ŀ ŦǳƴŘŀƳŜƴǘŀƭ ŎƘŀƴƎŜ ƛƴ ǘƘŜ ǿŀȅ ƛƴ ǿƘƛŎƘ ǿŜ ǇǊƻŘǳŎŜΣ Řƻ ōǳǎƛƴŜǎǎ ŀƴŘ ŎƻƴǎǳƳŜΦ 

The current method in untenable. Climate change is an urgent issue. Not only are we already 

confronted with the consequences every day at present but our children's future is at stake too. 

[...] Milieudefensie senses that responsibility and it, therefore, makes climate justice the central 

theme of this new General Policy Plan. During the next few years, we will be trying to curb the 

disproportionally large climate impact of the Netherlands on the world and we will ensure that 

the Netherlands will take the lead in climate solutions. This is realised by holding our business 

ŎƻƳƳǳƴƛǘȅ ǘƻ ŀŎŎƻǳƴǘ ŀōƻǳǘ ƛǘǎ ŎƭƛƳŀǘŜ ƛƳǇŀŎǘ ŀǘ ƘƻƳŜ ŀƴŘ ŀōǊƻŀŘΦέ
109

 

 

154. By holding Shell to account about its climate impact in the Netherlands and beyond, 

Milieudefensie implements the prevailing policy plan and at the same time, it continues a 

decade-long tradition to use all possible means to combat the environmental pollution caused 

by the use of fossil fuels such as climate change, acid rain, the deterioration of the ozone layer 

and oil pollution in Nigeria. 
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III.3.1.5 Conclusion 

 

155. Solving and preventing the climate issue and environmental problems in general and 

promoting a sustainable society on a global, national, regional and local level, both for present 

and future generations, are interests that Milieudefensie defends according to their articles of 

association and in practice, as shown above, and that Milieudefense may therefore consider as 

their own interests. With its legal claims against Shell, Milieudefensie defends these collective 

(legal) interests defined in its articles of association. Pursuant to Article 3:305a of the Dutch 

Civil Code, Milieudefensie therefore has cause of action against Shell. 

 

III.3.2  THE GREENPEACE NETHERLANDS FOUNDATION 

III.3.2.1 A brief history of Greenpeace and Greenpeace Netherlands 

 

156. Greenpeace is an independent, internationally operating environmental campaign network 

that fights for a green and peaceful planet. The Greenpeace network consists of 27 

independent national/regional Greenpeace organisations and an international coordinating 

body, Greenpeace International. 

 

157. As an international movement, Greenpeace has been fighting environmental malpractices 

since the 1970s. In the early days, the focus was on American and French nuclear tests. In the 

following years, it added whaling, seal hunting and environmental pollution to its key areas. 

 

158. At present, Greenpeace operates in 55 countries. The independent Greenpeace organisations 

bring large-scale environmental problems to the public attention in a non-violent manner by 

openly confronting big environmental polluters. 

 

159. The Greenpeace Netherlands Foundation (hereinafter referred to as Greenpeace Netherlands) 

was set up in Amsterdam in 1979. Greenpeace Netherlands collaborates intensively with all 

other Greenpeace organisations. They coordinate their substantive policies, just like financial 

affairs, but they are otherwise autonomous. 

 

160. Greenpeace Netherlands does not accept gifts from the business community and it does not 

accept government subsidies. The Nationale Postcode Loterij donates a substantial amount of 

money every year and other income mainly originates from donors. In 2017, there were more 

ǘƘŀƴ орлΣллл ŘƻƴƻǊǎΦ ¢Ƙƛǎ ǎŀŦŜƎǳŀǊŘǎ DǊŜŜƴǇŜŀŎŜΩǎ ƛƴŘŜǇŜƴŘŜƴŎŜΦ 

 

161. Greenpeace Netherlands employs about 100 people and it has approximately 2,000 volunteers. 

Its directors are Anna Schoemakers and Joris Thijssen. It has an independent, non-remunerated 

Supervisory Board that consists of Chris Fentener van Vlissingen, Lucille Hegger, Marcel Lebon 

and Martine Bosman. 

 

162. Greenpeace Netherlands is a legal entity within the meaning of Article 3:305a of the Dutch Civil 

Code. 
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III.3.2.2 DǊŜŜƴǇŜŀŎŜ bŜǘƘŜǊƭŀƴŘǎΩ ƻōƧŜŎǘ ŀŎŎƻǊŘƛƴƎ ǘƻ ƛǘǎ ŀǊǘƛŎƭŜǎ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴ 

 

163. With its legal claims against Shell, Greenpeace Netherlands stands up for the collective (legal) 

interests laid down in its articles of association. 

 

164. DǊŜŜƴǇŜŀŎŜ bŜǘƘŜǊƭŀƴŘǎΩ ƻōƧŜŎǘ ƛǎ ŘŜŦƛƴŜŘ ƛƴ !ǊǘƛŎƭŜ нΦм ƻŦ ǘƘŜ ŀǊǘƛŎƭŜǎ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴ110, which 

reads as follows: 

 

1. The object of the foundation is to promote nature conservation. 
2.  Together with supporters, members of staff and alliances, the foundation tries to achieve its 

object by, for instance: 
 a.  ending certain malpractices; 
 b.  protecting biodiversity in all its manifestations; 

c.  stopping climate change, pollution and abuse of the earth; 
d.  ending all nuclear threats; and 
e.  promoting peace and global disarmament and non-violence. 
f.  organising targeted, non-violent actions with a view to the future in order to help 

bring about a fundamental change in the opinions of people and contributing to 
bigger ecological awareness; 

g.  collecting funds to support and realise the campaigns; 
h.  enabling ships to sail; 
i.  providing information orally, visually and in writing; 
j.  owning and maintaining an agency and undertaking anything else in connection with 

the above or deemed conducive to that. 
3.  The foundation does not aim to make a profit other than required for 

keeping a financial reserve that is sufficient for responsible business operations. 
 

165. Fighting global climate change and the global pollution that causes it, also with a view to the 

future, through alliances, is therefore the main reason why Greenpeace Netherlands was 

incorporated as a foundation. Article 3 of the articles of association stipulates how Greenpeace 

Netherlands aims to achieve this object: 

 

Greenpeace is an independent, international environmental organisation that draws attention to 
problems through non-violent and creative campaigns and that realises solutions that are 
ŜǎǎŜƴǘƛŀƭ ŦƻǊ ŀ ƎǊŜŜƴ ŀƴŘ ǇŜŀŎŜŦǳƭ ŦǳǘǳǊŜΦ ¢ƘŜ ŦƻǳƴŘŀǘƛƻƴΩǎ Ƴƛǎǎƛƻƴ is to cherish and protect life on 
earth in all its diversity. 

 

166. Greenpeace campaigns also show that Greenpeace has been running campaigns for a green 

and peaceful future for years now and that it opposes against climate change, polluting 

businesses and is committed to the transition to green energy. 

 

III.3.2.3 DǊŜŜƴǇŜŀŎŜΩǎ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ-related actions 

 

167. Greenpeace has been working on climate change for a long time. As far back as 1993, 

Greenpeace International published a scenario for sustainable development.111 On an 
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international level, Greenpeace organisations have run many campaigns to fight climate 

change, a number of which are mentioned below. 

 

168. hƴŜ ƻŦ DǊŜŜƴǇŜŀŎŜΩǎ ŦƛǊǎǘ ŎŀƳǇŀƛƎƴǎ ǊŜƎŀǊŘƛƴƎ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ǘƻƻƪ ǇƭŀŎŜ ƛƴ !ǳǎǘǊƛŀ ƛƴ мффлΣ 

where Greenpeace urged members of the government to commit themselves to reducing CO2 

by 30% before 2000.112 

 

169. In 1992, Greenpeace took action on the last day of the Rio Conference by painting the word 

ACT on chimneys across the world to remind government leaders that they had to actually 

implement the goals. 

 

170. In 1993, Greenpeace Netherlands started developing climate and energy campaigns. Global 

warming and CO2 emissions already were on the agenda back then.113 

 

171. In 1995, sociologists wrote that Greenpeace played an important role in formulating the 

problem and in distributing information about climate change among the general public.114 

 

172. Since 1997, various Greenpeace organisations have been organising expeditions to the North 

Pole area, Antarctica, the Alps and the Himalayas in order to document the effects of climate 

change. Greenpeace is considered a pioneer in the field of holding visual campaigns about 

climate change. LƳŀƎŜǎ ǎǳŎƘ ŀǎ ƳŜƭǘƛƴƎ ƎƭŀŎƛŜǊǎ ƘŀǾŜ ǎƛƴŎŜ ōŜŎƻƳŜ ΨǇƻǿŜǊŦǳƭ ǎȅƳōƻƭǎ ƻŦ ŀ 

vulnerable earth that is threatened by the consequences of climate changeΩ.115 

 

173. Greenpeace developed various Energy [R]evolution Scenarios that are often used in the worlds 

of science and energy. The latest version dates from 2015.116 In these scenarios, Greenpeace 

and the German Institute for Space and Space Travel demonstrated that a completely CO2-free 

energy supply by 2050 is technically and economically feasible. 

 

174. In the Netherlands too, Greenpeace Netherlands published many reports aimed at 

policymakers and politicians, with substantiated pleas for a more sustainable energy supply. A 

number of examples: 

 

- ¢ƘŜ ǊŜǇƻǊǘ ŜƴǘƛǘƭŜŘ ΨNieuwe elektriciteitscentrale in Nederland ς ŘŜ ΨǾŜǊƎŜǘŜƴΩ ƪƻǎǘŜƴ ƛƴ 

beeldΩ ŎŀƭŎǳƭŀǘŜŘ ǘƘŜ ŜȄǘŜǊƴŀƭ Ŏƻǎǘǎ ƻŦ ǾŀǊƛƻǳǎ ǘȅǇŜǎ ƻŦ ǇƻǿŜǊ Ǉƭŀƴǘǎ όŎƻŀƭΣ ƎŀǎΣ ōƛƻƳŀǎǎ 

and nuclear energy) which power producers pass on to society and the government. A 

special summary was written for social influencers and policymakers of this report.117 

                                                           
112

 B. Knappe 1994: Het geheim van Greenpeace. Uitgeverij Mingus, 1994. 
113

 B. Knappe 1994: Het geheim van Greenpeace. Uitgeverij Mingus, 1994 
114

 M. Mormont & C. Dasnoy, 1995: Source strategies and mediatization of climate change. Environmental Sociology Unit, 
Fondation Universitaire Luxembourgeoise, Arlon, Belgium, Media, Culture & Society, Sage, vol. 17, p.49-64 

115
 J. Doyle 2007: Picturing the clima(c)tic: Greenpeace and the representational politics of climate change communication 

juni 2007, University of Brighton, UK, Science as Culture, vol. 16(2), p.129-50 
116

 Greenpeace 2015: Energy [r]evolution p.1-9 (exhibit 042) 
117

 Sevenster 2007: Nieuwe elektriciteitscentrale in Nederland, de vergeten kosten in beeld p.1-2 (exhibit 043) 



 
Unofficial translation of the Dutch original 

 

46 
 

- ¢ƘŜ ǊŜǇƻǊǘ ŜƴǘƛǘƭŜŘ ΨSluiting van de Nederlandse kolencentrales. Maatschappelijke en 

economische effectenΩ ŘŜƳƻƴǎǘǊŀǘŜŘ ǘƘŀǘ 5ǳǘŎƘ Ŏƻŀƭ-fired power plants have already 

lost half their value.118 

 

175. Also in recent years (2015-2018), Greenpeace Netherlands has dedicated itself to avoiding the 

disastrous consequences of climate change. Greenpeace Netherlands campaigns for the 

reduction of fossil energy such as coal, gas and oil. Various Greenpeace organisations have 

ōŜŜƴ ŎŀƳǇŀƛƎƴƛƴƎ ŀƎŀƛƴǎǘ {ƘŜƭƭΩǎ ǇƻƭƛŎƛŜǎ ŀƴŘ ŀŎǘƛǾƛǘƛŜǎ ŦƻǊ ȅŜŀǊǎ ƴƻǿΦ ¢ƘŜ Greenpeace network 

studies, lobbies and campaigns in order to encourage businesses to switch to cleaner energy 

generated by the sun, wind and water, for instance. 

 

176. Greenpeace Netherlands has taken a lot of action against climate change. Examples of action 

against Shell, oil, palm oil and coal are given below. 

 

A number of activities targetting Shell 

 

177. In 2015, in collaboration with local NGOs and hurricane victims, Greenpeace South East Asia 

brought action before the Philippine human rights committee, investigating the responsibility 

ƻŦ пт ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ ōƛƎƎŜǎǘ ǇƻƭƭǳǘŜǊǎ ǿƘŜƴ it comes to climate change and its effects on 

people.119 Shell is one of the most prominent businesses in these proceedings. 

 

178. In 2018, Greenpeace Netherlands, Amnesty International, Global Witness, Groninger Bodem 

Beweging and Milieudefensie opened a pop-up ŜȄƘƛōƛǘƛƻƴ ŘǳǊƛƴƎ {ƘŜƭƭΩǎ ŀƴƴǳŀƭ ǎƘŀǊŜƘƻƭŘŜǊǎΩ 

meeting that was held in The Hague. The court cases against Shell around the world were 

shown120 and explained in a report for investors.121 

 

179. In 2015, Greenpeace Netherlands collaborated in a global campaign to stop Shell from drilling 

for oil on the North Pole. A lot of campaigns were held and more than eight million citizens 

around the world signed the petition addressed to Shell to leave the North Pole alone.122 

 

Activities aimed against oil 

 

180. In 2018, Greenpeace Netherlands organised a campaign to try and stop pension funds and 

insurers Nationale Nederlanden and Aegon investing in tar sand oil.123 The production and 

export of tar sand oil accelerate climate change. As the managers of billions of pension funds of 

civil servants, teachers and nurses, ABP and PFZW were urged to stop contributing to the 

violation of human rights, the destruction of century-old forests and the continued derailment 

                                                           
118

 Spring 2016: Sluiting van de Nederlandse kolencentrales. Maatschappelijke en economische effecten p.1, 3-5, 22 (exhibit 
044) 

119
 Geenpeace 2018: ²ƻǊƭŘΩǎ CƛǊǎǘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ ŎƻǊǇƻǊŀǘŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ŎƻƴŎƭǳŘes 

(exhibit 045) 
120

 Greenpeace 2018: Actie bij aandeelhouderdsvergadering Shell (exhibit 046) 
121

 Greenpeace 2018: Seeking justice: the rising tide of court cases against Shell (exhibit 047) 
122

 Greenpeace 2015 Jaarverslag p. 8-9 (exhibit 048) 
123

 Greenpeace 2018: Nationale Nederlanden stapt uit Teerzandolie (exhibit 049) and Greenpeace 2019: Aegon stapt uit 
smerigste olieproductie (exhibit 050) 



 
Unofficial translation of the Dutch original 

 

47 
 

of the climate. In 2018 and 2019, insurers Nationale Nederlanden and Aegon announced they 

were going to stop investing in tar sand oil. 

 

181. In 2017, Greenpeace Netherlands laid a metres-long oil pipeline up to the Amsterdam head 

office off ING in order to urge the bank to withdraw its loans for the construction of the Dakota 

Access pipeline. The construction of this pipeline is planned on the land of a native Sioux clan 

and it poses a threat to the environment and the habitability of the area. ING stopped funding 

the pipeline.124 

 

Activities aimed against palm oil 

 

182. Greenpeace International has published more than ten reports about the harmful effects of 

non-sustainable palm oil for the climate.125 In the Netherlands, Greenpeace Netherlands 

presented these reports to the government and investors such as banks and insurance 

companies. The production of palm oil leads to wildfires and deforestation, among other 

things. This accelerates climate change. 

 

Activities aimed against coal 

 

183. Greenpeace Netherlands has been campaigning against coal and coal-fired power plants for a 

very long time now. In 2017, it published a report that mapped out the health damage caused 

by the NUON power plant at Hemweg in Amsterdam. It was part of a collective crowdfunding 

campaign during which 42,000 supporters collected 112,000 euros to make a bid on the 

polluting NUON power plant. Actions were organised weekly, Greenpeace activists locked 

ǘƘŜƳǎŜƭǾŜǎ ƛƴǎƛŘŜ b¦hbΩǎ ƘŜŀd office, full-page advertisements were published in Het Parool 

ŀƴŘ млΣллл Ψb¦hCCΩ ǎǘƛŎƪŜǊǎ ǿŜǊŜ ŘƛǎǘǊƛōǳǘŜŘ ƛƴ ǇǳōƭƛŎ ǎǇŀŎŜǎ ŀǊƻǳƴŘ ǘƘŜ ŎƻǳƴǘǊȅΦ126 

 

184. In 2016, Greenpeace Netherlands prevented a ship with a cargo of coal from unloading at 

9ǎǎŜƴǘΩǎ ƴŜǿ Ŏƻŀƭ-fired power plant in Eemshaven in Groningen. The two new directors, 

Schoemakers and Thijssen, were suspended from a 500 metre-long cable between two 

windmills, 10 metres above the water.127 

 

III.3.2.4 Conclusion 

 

185. According to its articles of association, Greenpeace Netherlands' object is to, in collaboration 

with others, promote nature conservation, to combat climate change, pollution and abuse of 

the earth in order to safeguard a sustainable future, together with other parties. The mission of 

Greenpeace Netherlands as part of the independent international environmental campaigning 

network, is to draw attention to problems through non-violent and creative campaigns and to 

achieve solutions that are vital for a green and peaceful future. 
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  Greenpeace 2017 Jaarverslag 2017, p. 8 (exhibit 051) 
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 Greenpeace 2018 The Final Countdown, Now or never to reform the palm oil industry, p. 12-13 (exhibit 052) 
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 Greenpeace Nederland 2017 Jaarverslag 2017, pp. 7 and 17 (exhibit 051) 
127

 Greenpeace Nederland 2016 Jaarverslag 2016, p. 3 and 8 (productie 053) 
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186. Both as a Dutch entity and as part of the global joint venture, Greenpeace Netherlands has for 

many years now and also during the past five years, run many campaigns for the sustainability 

of Shell and for a reduction in the use and production of fossil fuels. This case against Shell is in 

line with past and present campaigns. 

 

187. With its legal claim against Shell, Greenpeace Netherlands defends these collective (legal) 

interests pursuant to its articles of association. 

 

188. Based on the above, Greenpeace Netherlands is of the opinion that it has a cause of action 

against Shell pursuant to Article 3:305a of the Dutch Civil Code. 

 

III.3.3  THE FOSSIL FREE NL FOUNDATION  

 

189. ¢ƘŜ ά{ǘƛŎƘǘƛƴƎ ǘƻǘ ōŜǾƻǊŘŜǊƛƴƎ Ǿŀƴ ŘŜ CƻǎǎƛŜƭǾǊƛƧ ōŜǿŜƎƛƴƎέ ŦƻǳƴŘŀǘƛƻƴΣ ŀōōǊŜǾƛŀǘŜŘ ǘƻ Cƻǎǎƛƭ 

Free NL, is a legal entity within the meaning of Article 3:305a of the Dutch Civil Code. 

 

190. It follows both from the object defined in the articles of association of Fossil Free NL and the 

way in which Fossil Free NL pursues that object, that Fossil Free NL, in filing claims against 

Shell, is dedicated to defending the collective (legal) interests set out in its articles of 

association. 

 

III.3.3.1 Articles of association 

 

191. The articles of association of 22 March 2016 (exhibit 012) show that Fossil Free NL, with 

registered office in Amsterdam, is a foundation with full legal capacity.128 The object and the 

footing of the foundation are defined as follows in Article 3 (underlining by the lawyer): 

 
ά!ǊǘƛŎƭŜ оΦ hōƧŜŎǘΦ 

 

3.1 The foundation has the following object: 

To locally, regionally and nationally promote, protect, support and realise social, environmental 

and economic justice and health for present and future generations by removing the social 

legitimacy of coal, oil and gas companies (so-ŎŀƭƭŜŘ άŦƻǎǎƛƭ ŎƻƳǇŀƴƛŜǎέύ ŀƴŘ ǘƻ ǊŜŀƭƛǎŜ ŀƴ 

alternative use of investments and means in order to accelerate the transition to a sustainable 

economy based on renewable energy. 

3.2 The foundation aims to achieve this object by, for example, assuming all possible tasks that 

could promote its object. They include: 

- Urging public institutions and organisations such as universities, local authorities, insurers, 

religious organisations and pension funds to break their financial ties with coal, oil and gas 

ŎƻƳǇŀƴƛŜǎ ŀƴŘ ǘƻ ōŜŎƻƳŜ ΨŦƻǎǎƛƭ-ŦǊŜŜΩΦ 

- Setting up and holding campaigns and petitions. 

- Building up a strong network of initiators and sharing skills and knowledge by means of training 

and workshops. 

                                                           
128

 !ƪǘŜ Ǿŀƴ hǇǊƛŎƘǘƛƴƎ ά{ǘƛŎƘǘƛƴƎ ǘƻǘ ōŜǾƻǊŘŜǊƛƴƎ Ǿŀƴ ŘŜ CƻǎǎƛŜƭǾǊƛƧ ōŜǿŜƎƛƴƎέ ŘΦŘΦ нн ƳŀŀǊǘ нлмс (exhibit 012) 
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- Conducting research. 

- Holding talks with members of staff and the directors of organisations. 

- Organising, holding and taking part in creative (public) campaigns. 

- Making clear what the foundation stands for and what it does by actively seeking public debate 

and approaching the media. 

- Connecting international and local groups in the field of divestment. 

- Linking up with international opportunities to reinforce the global divestment movement. 

- Organising meetings that serve the object. 

- /ƻƴŎƭǳŘƛƴƎ Ƨƻƛƴǘ ǾŜƴǘǳǊŜǎ ŀƴŘ ǇŀǊǘƴŜǊǎƘƛǇǎ ǘƘŀǘ ǎŜǊǾŜ ǘƘŜ ŦƻǳƴŘŀǘƛƻƴΩǎ ƻōƧŜŎǘΤ ŀƴŘ 

- Developing different activities. 

оΦо ¢ƘŜ ŦƻǳƴŘŀǘƛƻƴ ŘƻŜǎ ƴƻǘ ŀƛƳ ǘƻ ƳŀƪŜ ǇǊƻŦƛǘǎΦέ 

 
III.3.3.2 A brief history of Fossil Free NL 

 

192. The Fossil Free movement has been active in the Netherlands since 2013. It receives direct 

support from the globally active NGO 350.org. The object and the size of the organisation are 

summarised on the website of 350.org129: 

 
άорл ǳǎŜǎ ƻƴƭƛƴŜ ŎŀƳǇŀƛƎƴǎΣ ƎǊŀǎǎǊƻƻǘǎ ƻǊƎŀƴƛȊƛƴƎΣ ŀƴŘ Ƴŀǎǎ ǇǳōƭƛŎ ŀŎǘƛƻƴǎ ǘƻ ƻǇǇƻǎŜ ƴŜǿ ŎƻŀƭΣ 

oil and gas projects, take money out of the companies that are heating up the planet, and build 

млл҈ ŎƭŜŀƴ ŜƴŜǊƎȅ ǎƻƭǳǘƛƻƴǎ ǘƘŀǘ ǿƻǊƪ ŦƻǊ ŀƭƭΦ орлϥǎ ƴŜǘǿƻǊƪ ŜȄǘŜƴŘǎ ǘƻ муу ŎƻǳƴǘǊƛŜǎΦέ 

 

193. Article 4 of the articles of association of Fossil Free NL explains the relationship between the 

foundation and the international Fossil Free movement, and what it means. 

 
ά¢ƘŜ ŦƻǳƴŘŀǘƛƻƴ Ƙŀǎ ƛǘǎ ƻǊƛƎƛƴǎ ƛƴ ŀ ƎǊƻǿƛƴƎ ƳƻǾŜƳŜƴǘΣ ǘƘŜ ΨCƻǎǎƛƭ CǊŜŜ ƳƻǾŜƳŜƴǘΩΦ This is a 

growing network of, for instance, students, civilians and professionals who urge their own local 

authorities, universities or pension funds to break their financial ties with the fossil fuel industry 

(referred to as divestment) in order to tackle climate change and to accelerate the transition to a 

sustainable economy with sustainable energy. 

This movement forms a part of the global divestment movement that is supported by the 

άорлΦƻǊƎέ ƻǊƎŀƴƛǎŀǘƛƻƴΦ ¢ƘŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭ Cƻǎǎƛƭ CǊŜŜ ŎŀƳǇŀƛƎƴ ǎǘŀǊǘŜŘ ƛƴ ǘƘŜ ¦{ ƛƴ нлмн ŀƴŘ ǎƻƻƴ 

became an international movement that also gained a Dutch branch. The Fossil Free NL 

ŦƻǳƴŘŀǘƛƻƴ ƛǎ ŀǿŀǊŜ ƻŦ ǘƘŜ ƘƛǎǘƻǊȅ ƻŦ ǘƘŜ ΨCƻǎǎƛƭ CǊŜŜ ƳƻǾŜƳŜƴǘΩΣ ǿƘƛŎƘ ƭŜŘ ǘƻ ǘƘŜ Ψ{ǘƛŎƘǘƛƴƎ ǘŜǊ 

ōŜǾƻǊŘŜǊƛƴƎ Ǿŀƴ ŘŜ ΨCƻǎǎƛŜƭǾǊƛƧ-ōŜǿŜƎƛƴƎΩΦ /ƻƴǘŀŎǘ ǿƛǘƘ ŀƴŘ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ŦǊƻƳ ǘƘŜ ƳƻǾŜƳŜƴǘ ƛƴ 

ǘƘŜ ōƻŀǊŘ ƛǎ Ǿƛǘŀƭ ŦƻǊ ǘƘŜ ŦƻǳƴŘŀǘƛƻƴΦέ 

 

194. On 22 March 2016, the Fossil Free NL Foundation was registered in the Netherlands with the 

goal of reinforcing the Fossil Free movement with a local, organisational basis. During the past 

few years, the number of people involved in the Fossil Free movement has grown considerably, 

from a couple of dozen in 2013 to thousands of supporters and more than 100 actively 

involved volunteers. 

 

195. The main object of the foundation is to mobilise people in order to achieve the following in the 

Netherlands: 

¶ that public organisations break their ties with the fossil industry; 
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¶ that the influence of the fossil industry on our society decreases, thereby accelerating 
the transition to a sustainable economy and sustainable energy solutions. 

 

III.3.3.3   Activities 

 

196. Below are a number of examples of the activities undertaken by Fossil Free NL in the past two 

years in light of these key objectives: 

¶ The ABP Fossil Free campaign, launched in 2014, booked early successes and attracted a 

lot of media attention. The ABP pension fund, with more than EUR 334 billion in its 

portfolio, was urged to stop investing in the fossil industry. A petition with more than 

10,000 signatures and media attention in Tegenlicht and Nieuwsuur prompted the 

pension fund to considerably tighten its climate goals. This campaign was followed by 

the Paris-proof campaign, aimed at all Dutch pension funds, asking them to bring their 

investments in line with the Paris Climate Agreement. More than 3,000 pension 

participants sent a letter to their pension fund via the Fossil Free website; 

¶ On 02 November 2017, at Pakhuis De Zwijger in Amsterdam, a public meeting was held 

ŀōƻǳǘ άaȅ ǇŜƴǎƛƻƴ ŀƴŘ ǘƘŜ ŎƭƛƳŀǘŜ ŎǊƛǎƛǎέΣ ŀ ǇǳōƭƛŎ ŘŜōŀǘŜ ǿƛǘƘ ŀ ƴǳƳōŜǊ ƻŦ 

representatives from the pension sector. That evening, Fossil Free NL launched the so-

called Pension Climate Label, which attracted a lot of attention in the financial media 

and ABP Fossil Free received an extensive reply from the Pension Federation; 

¶ Fossil Free NL published several reports about the investments of ABP in the fossil 

industry and it mobilised concerned pension participants on numerous occasions. A 

2017 study conducted by the working group ABP Fossil Free, BothENDS and Urgewald130, 

for instance, showed that in 2016, ABP invested about two billion euros more in the 

fossil energy industry than the year before. Based on the information received, also 

ŦǊƻƳ ƻǘƘŜǊ ŦǳƴŘǎΣ ǘƘŜ ǊŜǎŜŀǊŎƘŜǊǎ ŘŜǾŜƭƻǇŜŘ ŀ ΨtŜƴǎƛƻƴ /ƭƛƳŀǘŜ [ŀōŜƭΩΣ131 enabling them 

to find out to what extent the investment portfolios of pension funds are in line with the 

ǘŀǊƎŜǘǎ ƻŦ ǘƘŜ tŀǊƛǎ !ƎǊŜŜƳŜƴǘΦ aƻǎǘ ǇŜƴǎƛƻƴ ŦǳƴŘǎ ƻōǘŀƛƴŜŘ ŀ Ψƴƻƴ-ǘǊŀƴǎǇŀǊŜƴǘΩ ǎŎƻǊŜΦ 

¢ƘŜ ƘƛƎƘŜǎǘ ǎŎƻǊŜΣ ΨǊŜŀǎƻƴŀōƭŜΩ ǿŀǎ ƻōǘŀƛƴŜŘ ōȅ Ψ.t[ tŜƴǎƛƻŜƴΩΣ ǘƘŜ ǇŜƴǎƛƻƴ ŦǳƴŘ ŦƻǊ ǘƘŜ 

ŀƎǊƛŎǳƭǘǳǊŀƭ ƛƴŘǳǎǘǊȅΦ bƻǘ ƻƴŜ ǇŜƴǎƛƻƴ ŦǳƴŘ ǎŎƻǊŜŘ ΨƎƻƻŘΩ ƻǊ ΨǾŜǊȅ ƎƻƻŘΩ; 

¶ Fossil Free NL initiated various Dutch campaigns during global climate-related 

mobilisations. The 2015 Global Divestment Day, including a successful bike parade in 

Amsterdam, was one of the first major campaigns. During a global week of campaigns 

(07-14 May 2017) under the title of Global Divestment Mobilisation132, a wide range of 

creative campaigns and activities were organised in a large number of countries on five 

continents. In the Netherlands, for instance, visual campaigns were held at five different 

universities and three pension funds were visited by their participants. The main theme 

and message were: άŦƻǎǎƛƭ ŦǳŜƭǎ ŀǊŜ ŀ ǘƘƛƴƎ ƻŦ ǘƘŜ ǇŀǎǘΣ ǿŜ ƴŜŜŘ ǘƻ ōǊŜŀƪ ǘƘŜ ŦƛƴŀƴŎƛŀƭ 

ǘƛŜǎ ƴƻǿΗέ; 
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 Both Ends, Urgewald en FossielVrij 2018: Still Dirty, Still Dangerous, the fossil fuel investments of Dutch pension fund 
ABP Connecting people for change p.1-9 (exhibit 055) 
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 Fossielvrij Het Pensioen Klimaatlabel, 2 november 2017 (exhibit 056) 
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¶ For the Netherlands, this week of campaigns ended at the Van Gogh museum with the 

ǇŜǊŦƻǊƳŀƴŎŜ Ψ5ǊƻǇ ǘƘŜ {ƘŜƭƭΩ ōȅ ǘƘŜ Cƻǎǎƛƭ CǊŜŜ /ǳƭǘǳǊŜ b[ ŀǊǘƛǎǘ ŎƻƭƭŜŎǘƛǾŜΦ133 The 

collective thus drew attention to the negative impact of fossil fuels on a stable living 

environment, rendering a humane society impossible. This event was widely shared on 

social media, resulting in support from thousands of people in the Netherlands and 

across the world; 

¶ In September 2017, Fossil Free Culture NL again took action, this time it held a 

ǇŜǊŦƻǊƳŀƴŎŜΥ Ψώ{ǇϐƻƛƭŜŘ [ŀƴŘǎŎŀǇŜǎΩΦ134 Again, the ties between Shell and the Van Gogh 

Museum were scrutinised. In August 2018, the Van Gogh Museum decided to terminate 

its sponsorship contract with Shell and so did Mauritshuis; 

¶ In addition to the Fossil Free Pension campaign and Fossil Free Culture NL, Fossil Free NL 

ŀƭǎƻ ƭŀǳƴŎƘŜŘ ǘƘŜ Cƻǎǎƛƭ CǊŜŜ 9ŘǳŎŀǘƛƻƴ ŎŀƳǇŀƛƎƴ ƛƴ нлмтΦ ¦ƴŘŜǊ ǘƘŜ Ƴƻǘǘƻ ƻŦ άbƻ ŎƻŀƭΣ 

ƻƛƭ ŀƴŘ Ǝŀǎ ŀǘ ƻǳǊ ǎŎƘƻƻƭέΣ ǘƘƛǎ ŎŀƳǇŀƛƎƴ ǳǊƎŜǎ ǇǊƛƳŀǊȅ ǎŎƘƻƻƭǎ ǘƻ ōŀǊ ŜŘǳŎŀǘƛon kits 

from Shell and GasTerra. The campaign was started in September 2017, with the so-

called Unmask Shell climate parade.135 The reason for this Climate Parade was the 

DŜƴŜǊŀǘƛƻƴ 5ƛǎŎƻǾŜǊ ŦŜǎǘƛǾŀƭΣ ǿƘƛŎƘ ƛǎ ŀƛƳŜŘ ŀǘ ŎƘƛƭŘǊŜƴΦ ¢Ƙƛǎ ŎƘƛƭŘǊŜƴΩǎ ƳŀǊƪŜǘƛƴƎ 

festival, with free admission for primary school children, is an annual event that is 

organised by Shell, among others; 

¶ The Fossil Free Education campaign was launched because companies such as GasTerra 

and Shell appeared to provide primary and secondary schoƻƭǎ ǿƛǘƘ ŀ ƭƻǘ ƻŦ ΨŎƻƻƭΩ 

education kits that argued that the energy transition is no cause for urgency and that 

society will remain dependent on coal, oil and gas for a very long time to come. 

¶ At the Generation Discover Festival, students involved in Fossil Free informed visitors of 

{ƘŜƭƭΩǎ ǘǊǳŜ ǊƻƭŜ ƛƴ ǘƘŜ ŜƴŜǊƎȅ ǘǊŀƴǎƛǘƛƻƴΦ ²ƛǘƘ ǘƘŜƛǊ ŦŀǊŎƛŎŀƭ Ψ/ƻƳŜ to the Green side, 

ǿŜΩǾŜ Ǝƻǘ ŎƻƻƪƛŜǎΩ ŎŀƳǇŀƛƎƴΣ ǘƘŜȅ ƘŀƴŘŜŘ ƻǳǘ ǎǘƛŎƪŜǊǎΣ ŎƻƻƪƛŜǎ ŀƴŘ ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ 

{ƘŜƭƭΩǎ ǘǊǳŜ ƛƴǘŜƴǘƛƻƴǎ όΨǘƘŜ ǊŜŀƭ {ƘŜƭƭΩύ; 

¶ The education campaign is still going and Fossil Free campaigns around the Generation 

Discover Festival were held in 2018 too. The pressure exerted by Fossil Free NL 

prompted the Municipality of The Hague to withdraw its annual subsidy to the festival; 

40 primary schools have decided to no longer visit the festival and it will no longer be 

held in The Hague. 

 

III.3.3.3 Conclusion 

 

197. The above shows that Fossil Free NL is committed, both in its articles of association and in its 

activities, in short, to removing the social legitimacy of coal, oil and gas companies and 

(therefore) to promoting the transition of society to a more sustainable economy, based on 

renewable energy. 

 

198. From that point of view, it is a logical step for Fossil Free NL to take part in these proceedings 

against Shell as a co-claimant, to induce Shell to follow a sustainable course in line with the 

Paris Agreement. This serves to protect the social interests which Fossil Free NL aims to defend, 
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according to its articles of association. Therefore, Fossil Free NL is of the opinion that it has 

cause of action against Shell pursuant to Article 3:305a of the Dutch Civil Code. 

 

III.3.4 WADDENVERENIGING 

 

199. The Landelijke Vereniging tot behoud van de Waddenzee (the Dutch Society for the 

Preservation of the Waddenzee, hereinafter referred to as Waddenvereniging) is a legal entity 

within the meaning of Article 3:350a of the Dutch Civil Code. 

 

200. It follows from Waddenvereniging's object set out in its articles of association, discussed below, 

and from the way in which Waddenvereniging puts this object in practice, that 

Waddenvereniging, with its legal claims against Shell, defends the collective (legal) interests set 

out in its articles of association. 

 

III.3.4.1 Articles of association 

 

201. The articles of association, last amended on 20 June 2017, show that Waddenvereniging is an 

association with full legal capacity.136 The object and means of the society are set out as 

follows in Article 3: 

 
Object and means. Article 3 
1. The society aims to preserve, restore and correctly manage nature, landscape and the 
environment, as well as the ecological and natural historical values of the Wadden Sea region, 
including but not limited to the northern sea clay area, the West Frisian Islands, the Wadden Sea 
and the North Sea as irreplaceable and unique wildlife areas. The society also aims to promote 
interest in these areas. In its actions, it assumes the notion that people are part of the ecosystem. 
2. It aims to achieve its object by using all appropriate means, including: 
- the development, realisation and promotion of activities to protect the ecological, scenic and 
cultural and historical value of and in the Wadden Sea region and to oppose activities that may 
harm that; 
- lobbying activities and conducting legal proceedings; 
- collecting and distributing information about the Wadden Sea region. 
3. The society aims to bring everyone who has an interest in the Wadden Sea region into contact 
with each other and to unite them. 
пΦ ¢ƘŜ ǎƻŎƛŜǘȅ ŀƛƳǎ ǘƻ ōŜ ŀ ŎƘŀǊƛǘŀōƭŜ ƻǊƎŀƴƛǎŀǘƛƻƴ ŀƴŘΣ ǘƘŜǊŜŦƻǊŜΣ ŘƻŜǎ ƴƻǘ ŀƛƳ ǘƻ ƳŀƪŜ ŀ ǇǊƻŦƛǘΦέ 

 
 
III.3.4.2 A brief history of Waddenvereniging and its activities 

 

202. Waddenvereniging was set up in 1965 by a fifteen-year-old boy who was concerned about 

plans to reclaim the Wadden Sea. Fortunately, those plans were wiped off the table but since 

then, the association has been dedicating itself to fighting the various threats which the 

Wadden Sea region faced over the years. It drew our attention to major water pollution as 

early as the 1970s, for instance. In the 1980s, the association successfully opposed the 

reclamation of the onshore salt marshes and in 1999, it secured a ban on gas extraction 

platforms in the Wadden Sea. In 2004, Waddenvereniging won its court case about mechanical 

cockle fishing at the European Court. 
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203. From the start, Waddenvereniging dedicated itself to education and awareness of the 

importance of this area. For instance, Waddenvereniging has been providing primary schools 

with education kits for a very long time now and every year, it organises excursions to increase 

awareness of the importance of the Wadden Sea. 

 

204. In terms of climate change as a threat to the Wadden Sea region, Waddenvereniging 

cooperated in a number of climate buffer projects in its capacity of member of the Coalitie 

Natuurlijke Klimaatbuffers, which it joined in 2008. The Coalitie Natuurlijke Klimaatbuffers is a 

coalition of eight nature organisations that aim to contribute to making the Netherlands 

climate-proof by means of climate buffers, that is, areas where natural processes are given 

ŜƴƻǳƎƘ ǎǇŀŎŜ ǘƻ ŀƭƭƻǿ ǘƘŜƳ ǘƻ ƎǊƻǿ ǿƛǘƘ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜΦ ¢ƘŜ Ψ[ŜǾŜƴŘŜ YǳǎǘΩ ǇǊƻƧŜŎǘΣ ŦƻǊ 

instance, contributes to protecting coastal and delta waters against high tide. This type of 

climate buffer reinforces the primary water-control structure by means of a natural set-up of 

the coast, such as dune formation with free aeolian sand and natural salt marshes that slow 

down waves. 

 

205. ¢ƘŜ Ψ5Ŝ ǘƻŜƪƻƳǎǘ Ǿŀƴ ŘŜ ²ŀŘŘŜƴȊŜŜΣ ŜŜƴ ǎǘƛƧƎŜƴŘŜ ȊŜŜǎǇƛŜƎŜƭ ƻǾŜǊ ŜŜƴ ŘŀƭŜƴŘŜ ōƻŘŜƳΩ 

report was prepared on the instruction of Waddenvereniging in 2017.137 This report 

demonstrates that, under the impact of rising sea levels driven by global climate change and 

the potential aggravation of the effects thereof as a result of soil subsidence caused by salt and 

gas extraction, the Wadden Sea region will be at risk of drowning within the 21st century. 

Among other things, this report led to Parliamentary questions. The findings of the report 

about the highly real risk of parts of the Wadden Sea region drowning was then also confirmed 

in, for instance, the report prepared on the instruction of the Delta Commissioner (see also 

below and in Chapter VII.2.2 of this summons about this report.) 

 

206. Summarising, over the decades, Waddenvereniging has done its best to contribute to the 

preservation and protection of the Wadden Sea region. Waddenvereniging thinks climate 

change is a major threat to the preservation and protection of the Wadden Sea region, which is 

why it has an interest in preventing dangerous climate change. From that point of view, it is a 

logical step for Waddenvereniging to take part in these proceedings against Shell as a co-

claimant, to induce Shell to follow a sustainable course in line with the Paris Agreement, which 

aims to prevent dangerous climate change. 

 
III.3.4.3 The Wadden Sea region 
 

The ecological importance 
 

207. The Wadden Sea is the largest tidal system in the world, where natural processes are given free 

rein. The region stretches along the coasts of Denmark, Germany and the Netherlands. 

 

208. Because of its globally unique geological and ecological values, the Wadden Sea is oƴ ¦b9{/hΩǎ 

World Heritage List. Nowhere else in the world will you find such a dynamic landscape full of 

habitats shaped by the wind and tides. 
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 Schuttenhelm 2017, De toekomst van de Waddenzee p.1-13 (exhibit 061) 
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209. The World Heritage site covers almost the entire Wadden Sea of Denmark, Germany and the 

Netherlands, a surface of almost 11,500 square kilometres along a coastal strip of about 500 

kilometres. 

 

210. ¢ƘŜ ²ŀŘŘŜƴ {Ŝŀ ƛǎ ŎƻƴǎƛŘŜǊŜŘ ƻƴŜ ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘ ŀǊŜŀǎ ŦƻǊ ƳƛƎǊŀǘƻǊȅ ōƛǊŘǎΦ 

Global biodiversity depends on this area. 

 
Protected status 

 

211. The global importance of the Wadden Sea region is acknowledged in various international 

conventions and legislation on a national level. 

 

UNESCO World Heritage 

 

212. The Wadden Sea has been a world heritage site since 2009. An area has to meet at least one of 

the ten selection criteria of UNESCO in order to secure world heritage status. The site meets 

three of these criteria from the UNESCO Operational Guidelines (OG)138: 

 
Ramsar area 
 

213. Apart from being acknowledged as a UNESCO World Heritage site, the Wadden Sea is also 

protected under other conventions. The Dutch side of the Wadden Sea, for instance, has been 

a designated Ramsar area since 1984. The object of the Ramsar convention is 

 
άǘƘŜ ŎƻƴǎŜǊǾŀǘƛƻƴ ŀƴŘ ǿƛǎŜ ǳǎŜ ƻŦ ŀƭƭ ǿŜǘƭŀƴŘǎ ǘƘǊƻǳƎƘ ƭƻŎŀƭ ŀƴŘ ƴŀǘƛƻƴŀƭ ŀŎǘƛƻƴǎ ŀƴŘ 

international cooperation, as a contribution towards achieving sustainable development 

ǘƘǊƻǳƎƘƻǳǘ ǘƘŜ ǿƻǊƭŘέΦ
139 

 
Natura 2000 area 
 

214. The Wadden Sea and parts of the West Frisian Islands are designated Natura 2000 areas within 

the meaning of the 92/43/EEC Directive of the Council of 21 May 1992 pertaining to the 

preservation of the natural habitats and wild flora and fauna (Habitat Directive) and the 

2009/147/EC Directive of the European Parliament and the Council of 30 November 2009 
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 Criterion 77 viii of the OG: Geological processes  
Nowhere in the world will you find such a varied and dynamic coastal area of this size that continues to be shaped and 
changed by the wind and tides. These natural processes can be experienced on a daily basis. They occur continually 
throughout the Wadden Sea, shaping islands, sandbanks, channels, mudflats, tidal gullies, salt marshes and dunes. 
Criterion 77 ix of the OG: Ecological and biological processes  
Wadden nature is invaluable proof of the dynamic adjustment of plants, animals and their environment to global 
changes, past and present. The biomass production is one of the highest in the world compared to other, similar coastal 
areas and it offers plenty of food for fish, seals and birds. 
Criterion 77 x of the OG: Biodiversity  
Despite the fact that the area seems relatively tranquil, the Wadden Sea World Heritage site is the largest wilderness 
areas in Europe and one of the most important hotspots of biodiversity in the world. The Wadden Sea is home to over 
10,000 plant and animal species. It also plays an invaluable role across the borders because the wealth of local species is 
crucial for about 12 million migratory birds that use this area as a stop-over on their way to their winter or summer 
habitats. 
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pertaining to the preservation of bird numbers (Birds Directive). Natura 2000 is the name of a 

9ǳǊƻǇŜŀƴ ƴŜǘǿƻǊƪ ƻŦ ǇǊƻǘŜŎǘŜŘ ǿƛƭŘƭƛŦŜ ŀǊŜŀǎΦ ¢ƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΩǎ describes Natura 

2000 as follows: 

 

"Stretching over 18 % of the EU's land area and almost 6 % of its marine territory, it is the largest 

coordinated network of protected areas in the world. It offers a haven to Europe's most valuable 

and threatened species and habitats."
140

 

 

215. The Natura 2000 area is a network of vital growth and resting places for rare and endangered 

species, and a number of rare types of habitat that are independently protected. The Natura 

2000 network covers all 28 Member States of the European Union, both on land an at sea. The 

aim of the network is to safeguard Europe's most valuable and endangered species and 

habitats - included in the Birds and Habitat Directive - in the long term. 

 

216. Their protection in the Netherlands is guaranteed by the implementation of the Nature 

Conservation Act and, additionally, through the direct effect of the Birds and Habitat Directive, 

if necessary. 

 
III.3.4.4 Climate change in the Wadden Sea region 

 

217. The current changes to the climate compared to pre-industrial levels already affect the 

Wadden Sea region. Rises in temperature and rising sea levels are both observed on the Dutch 

coast. This is not without consequences, as physical and biotic systems in the Wadden Sea 

region become imbalanced and they lead to changes to the ecosystem. The so-called stress 

factors on the system, changes in temperature, sea level, erosion and sedimentation create a 

wide range of changes in the area, all of them different in terms of progress, space and 

impact.141 

 

III.3.4.5 Rising temperatures 
 

218. Around the world, the temperature has already risen by 1°C compared to pre-industrial levels; 

on the Dutch coast, this is as high as 1.8°C. As a result, the water temperature has also risen by 

1.5°C during the past 25 years and our winters have become milder. This again results in that 

the mud on the tidal flats freezes less often and for less time, with the consequence that 

certain types of plants and animals develop more, which disturbs the balance in the ecological 

system of the area. 

 

219. It also causes changes in the growth season of certain plant species, so that vegetation on the 

soil becomes denser in certain places, which speeds up succession processes and creates 

system changes.142 An example of such a change is the change in plankton diversity in the 

Wadden Sea that has been observed. During the past 40 years, there has been a clear 

                                                           
140

   European Commission website Natura 2000 (exhibit 063) 
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 Philippart 2017 Wadden Sea Quality Status Report climate ecosystems, chapter 2.1, p.3-5 (exhibit 064) 
142

 Succession is an ecological process during which the composition of species within a habitat noticeably changes. This 
change takes place within a certain time period, after which a stable habitat is formed. Succession starts with a number 
of pioneer species, after which the system becomes increasingly complex as succession progresses. 
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northwards shift of plankton species, as a result of which species that originate from the south 

and that prefer warmer water are increasingly more prevalent in the Dutch Wadden Sea 

region. Also, some species have shifted from the Wadden towards the north, which has 

changed plankton diversity during the past decades, which affects other species and 

ecosystems in the Wadden Sea region.143 

 

220. Climate change causes milder winters and mild winters cause changes to migration processes 

of, among others, birds but also fish and other sea organisms. This means that, among other 

things, species that naturally occur in the Wadden Sea region are ousted by species that are 

not natural to the Wadden Sea region but that manage to spread quickly and that may be 

harmful to the ecosystem, the so-called invasive exotics.
144

  

 
III.3.4.6 Rising sea levels 

 

221. Rising sea levels are another major consequence of climate change. On a global level, sea levels 

have risen by 1.8 mm per year since 1990.
145

 

 

222. Due to the dynamic character of the Wadden Sea region, the consequences of rising sea levels 

differ from location to location. The most significant consequences are coastal erosion and a 

change to sand depletion. The tidal areas strongly depend on sediment that originates from 

the North Sea and the rivers. Rising sea levels create an imbalance in sand supplies and those 

are needed to keep the mudflats high enough. This also increases the risk that tidal areas will 

drown. Currently, it is the western section of the Wadden Sea mainly that suffers from a lack of 

sand supply. If sea levels continue to rise, the mudflats are expected to drown.
146,

 
147,

 
148

 

 

223. The Delta Committee asked Deltares research agency to study the consequences of rising sea 

levels for the Netherlands. The agency drew the following conclusions with regard to the 

Wadden Sea region. If sea levels rise by 6 mm per year, the sediment balance in the western 

Wadden Sea region will not adjust fast enough and the tidal arsenal (mudflats, banks and salt 

marshes) in this area will decline considerably. 

 

224. In the eastern Wadden Sea region, this will happen when sea levels rise by about 10 mm per 

year. Within the scenario of a temperature rise of 2°C, this would mean, according to Deltares, 

that the quality of the western Wadden Sea region will start to deteriorate as early as 2050.149 

Previous studies have pinpointed places in the Wadden Sea region such as the Vlie, where the 

critical drowning limit will be exceeded as early as 2030.150 
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 Philippart 2017 Wadden Sea Quality Status Report climate ecosystems, chapter 2.2, p.6-11 (exhibit 064) 
144

 Philippart 2017 Wadden Sea Quality Status Report climate ecosystems, chapter 2.2, p.6-11 (exhibit 064) 
145

 KNMI 2015: YbaL Ψмп YƭƛƳŀŀǘǎŎŜƴŀǊƛƻΩǎ ǾƻƻǊ bŜŘŜǊƭŀƴŘΥ ƭŜƛŘǊŀŀŘ ǾƻƻǊ ǇǊƻŦŜǎǎƛƻƴŀƭǎ ƛƴ ƪƭƛƳŀŀǘŀŘŀǇǘŀǘƛŜ, p. 14/15 
(exhibit 066) 

146
 Philippart 2017 Wadden Sea Quality Status Report climate ecosystems, chapter 2.1.3, p.4 (exhibit 064) 
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 Oost 2017, Wadden Sea Quality Status Report, Climate Change, chapter 2.3, p.14-18 (exhibit 065) 

148
 Spek 2018, Ontwikkelingen van de Nederlandse Waddenzee bekkens tot 2100, p. 8-12 (exhibit 067) 
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 Haasnoot 2018 Deltares, Mogelijke gevolgen van versnelde zeespiegelstijging voor het Deltaprogramma ς een 

verkenning p. 6 (exhibit 068) 
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   Spek 2018, Ontwikkelingen van de Nederlandse Waddenzee bekkens tot 2100, p. 9-11 (exhibit 067) 
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225. If tidal areas do, indeed, shrink and if they disappear altogether in time, it would constitute a 

loss of an important and unique landscape with an immense value for, for example, 

biodiversity. A deterioration of mudflats and salt marshes, for instance, would result in a 

reduction of foraging areas for birds and a reduction of suitable places for young fish to 

grow.151 

 
III.3.4.7  Extreme weather conditions 
 

226. So far, the average increase in precipitation measured in the Dutch coastal area between 1910 

and 2013 is 25.9%. This may rise by another 15% for every additional degree of warming. An 

increase of 9% is expected to result in a drop in salt levels in the water. Water salinity is an 

important factor in the ecological balance of the area.
152

 

 

227. More precipitation also means the rivers discharge more water. This will affect the migration of 

fish, for instance. Studies have also shown that half of the increased storm-surge level in the 

North Sea is the result of atmospheric changes, i.e. climate change. Storms also cause higher 

frequencies of flooding on the salt marshes. These areas are vital for a number of summer 

birds and certain areas may become less suitable for mussel beds due to air flows. On the other 

hand, the Wadden Sea region is also affected by periods of drought. A reduction in rain during 

the summer, for instance, as a result of climate change, causes swamps and salt marshes to 

shrink. As a result, the size of important nesting grounds and unique landscapes, with a lot of 

rare and special flora and fauna, will shrink.153
 

 
III.3.4.8  The Wadden Sea area in extreme climate scenarios 
 

228. Climate scenarios in which the Paris targets are not met will jeopardise the future of the 

Wadden Sea region. The tempo at which sea levels rise is a determining factor in all scenarios. 

In the scenario in which sea levels rise by 1.7 metres by 2100, most of the Wadden Sea will 

have drowned by then. Erosion of sandbanks and continued deepening of the basins is going so 

fast that sand supplies cannot keep up. As explained before, certain areas will reach the critical 

upper limit as early as 2030 if the present course continues.154 

 

229. With a global rise in temperature of 4°C, the critical speed of rising sea levels (6 and 10 mm per 

year) will be reached as early as between 2050 and 2065. This will result in an accelerated loss 

of inter-tidal areas.155, 156 
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   Philippart 2017, Wadden Sea Quality Status Report Climate ecosystems, chapter 2.2, p. 6-11 (exhibit 064) 
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 Oost 2017, Wadden Sea Quality Status Report, Climate Change, chapter 2.2 p.9-13 and chapter 2.4 p.18-22 (exhibit 065) 
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 Philippart 2017, Wadden Sea Quality Status Report Climate ecosystems, chapter 2.2, p. 6-11 (exhibit 064) 
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 Spek 2018, Deltares, Ontwikkelingen van de Nederlandse Waddenzee bekkens tot 2100, p. 9-11 (exhibit 067) 
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 Haasnoot 2018, Deltares, Mogelijke gevolgen van versnelde zeespiegelstijging voor het Deltaprogramma, een 
verkenning, p.6 (exhibit 068) 
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 An inter-tidal area is an area that remains above water during low tide and is submerged during high tide. 
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III.3.4.9 Conclusion 
 

230. The Wadden Sea region is an extremely vulnerable area of immense ecological value. It is of 

national and international importance to protect the area due to its diverse ecological 

functions and high level of biodiversity. Climate change may be disastrous to this area. Rising 

water temperatures disturb ecological balances in the system and rising sea levels cause an 

imbalance in physical processes. If sea levels continue to rise, the risk of first the western (at a 

6-mm annual rise) and then the eastern Wadden Sea region (at a 10-mm annual rise) drowning 

will be almost unavoidable. 

 

231. This ecological, cultural and historical catastrophe can only be prevented if global warming is 

kept to a minimum, i.e. below 1.5°C. In order to protect the interests defended by 

Waddenvereniging according to its articles of association, it is therefore important that Shell 

starts acting in line with the Paris Agreement so that dangerous climate change can be averted 

for the Wadden Sea region (too). Therefore, Waddenvereniging is of the opinion that it has cause 

of action against Shell pursuant to Article 3:305a of the Dutch Civil Code. 

 

III.3.5 THE BOTH ENDS FOUNDATION 

 

232. The Both ENDS foundation is a legal entity within the meaning of Article 3:305a of the Dutch 

Civil Code. 

 

233. In follows from BƻǘƘ 9b5{Ω ƻōƧŜŎǘ ǎŜǘ ƻǳǘ ƛƴ ƛǘǎ ŀǊǘƛŎƭŜǎ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴΣ ŘƛǎŎǳǎǎŜŘ ōŜƭƻǿΣ ŀƴŘ 

from the way in which it puts this object in practice, that the organisation, with its legal claims 

against Shell, is defending the collective (legal) interests set out in the articles of association. 

Therefore, Both ENDS is of the opinion that it has cause of action against Shell pursuant to 

Article 3:305a of the Dutch Civil Code. 

 

III.3.5.1 Articles of association 

 

234. The articles of association of 20 December 1990, most recently amended on 09 November 

2009, show that Both ENDS, with its registered office in Amsterdam, is a foundation with full 

legal capacity.157 The object and fundamentals of the foundation are set out as follows in 

Article 2 (emphasis added): 

 

άhōƧŜŎǘΦ 

Article 2. 

1. The object of the foundation is: 

To contribute to and to promote responsible nature and environmental management around the 

world and to do anything else directly or indirectly related or conducive to that in the broadest 

sense of the word. 

2. Among other things, the foundation aims to achieve its object by: 
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a. collecting and providing information about policies and activities regarding nature and 

environmental management, development cooperation and organisations in that field; 

b. actively reinforcing and supporting organisations that integrate nature and environmental 

aspects in activities of development cooperation and vice versa; 

c. providing assistance in national and international communications, as well as establishing 

contact with potential project financiers, among others; 

d. promoting an active dialogue about matters regarding nature and environmental management 

in relation to development cooperation; 

e. promoting the exchange of expertise in this field, as well as mediating during the transfer and 

application of this knowledge; 

f. giving relevant advice and information. 

оΦ ¢ƘŜ ŦƻǳƴŘŀǘƛƻƴ ŘƻŜǎ ƴƻǘ ŀƛƳ ǘƻ ƳŀƪŜ ŀ ǇǊƻŦƛǘΦέ 

 

III.3.5.2 A brief history of Both ENDS 

 

235. Both ENDS was created in 1986 by representatives from 15 Dutch environmental organisations 

who at the time were united in the so-called IUCN member contact (International Union for 

Conservation of Nature). 

 

236. ¢ƘŜ ōŀŎƪƎǊƻǳƴŘ ǘƻ ǘƘŜ ŦƻǊƳŀǘƛƻƴ ǿŀǎΣ ŦƛǊǎǘƭȅΣ ǘƘŜ ά²ƻǊƭŘ /ƻƴǎŜǊǾŀǘƛƻƴ {ǘǊŀǘŜƎȅέ ό²/{ύ ǊŜǇƻǊǘΣ 

which was published by the IUCN in 1980.158 This report drew attention to climate change and 

the need to protect nature and the environment as a basis for sustainable development. 

 

237. In 1984, on the instruction of the then Ministry of Housing, Spatial Planning and the 

Environment, a study was published about NGOs in developing countries that were engaged in 

environmental management.159 This report contained clear recommendations to offer such 

NGOs more support and to involve them in development activities. This with a view to the 

common ground between nature and environmental management on the one hand and 

development cooperation on the other. 

 

238. The general objective of the organisation that was created on the basis of this is to promote 

responsible nature and environmental management (also in relation to development 

cooperation) on an international level, which includes combating climate change. 

 

239. During its early years, Both ENDS was mainly a service provider, reinforcing the global 

environmental movement by directly supporting environmental and human rights 

organisations in the south in activities for which those organisations were seeking international 

support. These organisations often operated in isolation and within a context of political 

repression. They also suffered from a lack of information, financial support and solidarity from 

traditional development organisations. Both ENDS mainly focused on providing information 

and it helped organisations in the south to find financial support. Both ENDS also brought 
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 IUCN-UNEP-WWF 1980: World Conservation Strategy, Living Resource Conservation for Sustainable Development, 
Prepared by the International Union for Conservation of Nature and Natural Resources (IUCN) with the advice, 
cooperation and financial assistance of the United Nations Environment Programme (UNEP) and the World Wildlife 
Fund (WWF) 1980 https://portals.iucn.org/library/sites/library/files/documents/WCS-004.pdf  
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 Environmental NGOs in Developing Countries, drs. H.P. van der Wulp (editor), a publication of the Ministry of Housing, 

Spatial Planning and the Environment, The Hague, ISBN: 90 346 0485 3; 1985 
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organisations into contact with each other by helping to set up regional and international 

networks for the exchange of knowledge and experience. 

 

240. hǾŜǊ ǘƘŜ ȅŜŀǊǎΣ .ƻǘƘ 9b5{Ω ŦƛŜƭŘ ƻŦ ŀŎǘƛǾƛǘȅ ŎƻƴǘƛƴǳŜŘ ǘƻ ŜȄǇŀƴŘΦ ¢ƻƎŜǘƘŜǊ ǿƛǘƘ ƭƻŎŀƭ 

organisations, Both ENDS holds policymakers and businesses (including Shell) on a local, 

national and international level to account with regard to their policies and operating activities 

that cause problems for people and the environment, particularly in developing countries. 

Given the subject of the proceedings, below, we mainly discuss the activities that relate to 

promoting a good climate policy and fighting (the consequences of) the extraction of fossil 

fuels. 

 

III.3.5.3 Activities 

 

241. Fighting climate change and the influence of the climate policy and fighting (the consequences 

of) the extraction of fossil fuels is a key theme in the activities of Both ENDS. The extraction of 

fossil fuels and climate change caused by that seriously affect nature and the environment 

across the globe and, in the first instance, it mainly affects the poorest and most vulnerable 

ƎǊƻǳǇǎ ŀƴŘ ŎƻǳƴǘǊƛŜǎ ƛƴ ǘƘŜ ΨƎŜƴŜǊŀƭ ǎƻǳǘƘΩΦ LƴƛǘƛŀƭƭȅΣ ǘƘŜȅ ǎǳŦŦŜǊ ǘƘŜ Ƴƻǎǘ ŦǊƻƳ ǘƘŜ 

consequences160, while they themselves hardly contributed to it.161 

 

242. The extraction of fossil fuels hits local communities in developing countries two-fold. First, the 

consequences of climate change, the main cause of which is the use of fossil fuel products, are 

disproportionally far-reaching for people in developing countries. Second, the extraction 

affects ecosystems on a grand scale, as a result of which the means of support of local 

populations are seriously affected; water wells are extremely contaminated and agriculture or 

fishing is seriously hampered. 

 

243. The negative effects of the extraction of oil and gas and the issues of the extensive climate 

policy - both in terms of adaptation and mitigation - have been playing a central role in Both 

9b5{Ω ŀŎǘƛǾƛǘƛŜǎ ŦƻǊ ŀ ƭƻƴƎ ǘƛƳŜ ƴƻǿΦ ¢ƘŜ ŦƻǳƴŘŀǘƛƻƴ ǿŀǎ ƛƴǾƻƭǾŜŘ ƛƴ ƛƴƛǘƛŀǘƛǾŜǎ ǎǳŎƘ ŀǎ 

OilWatch in Ecuador as early as 1995, for instance. Together with partner organisations, it 

pleaded with international financial institutions such as the World Bank for investments in 

ǊŜƴŜǿŀōƭŜ ŜƴŜǊƎȅ ǎƻǳǊŎŜǎΦ ²ƛǘƘƛƴ ǘƘŀǘ ŎƻƴǘŜȄǘΣ .ƻǘƘ 9b5{ ŦŀŎƛƭƛǘŀǘŜŘ ǘƘŜ ǇǳōƭƛŎŀǘƛƻƴ ΨCǳŜƭ ŦƻǊ 

Change, World Bank EnŜǊƎȅ tƻƭƛŎȅΥ wƘŜǘƻǊƛŎ Ǿǎ wŜŀƭƛǘȅΩΦ162  

 

244. At present, Both ENDS tries to reverse the downward climate spiral in several ways. 
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 Quirin Schiermeier, Nature, 20 April 2018, Clear signs of global warming will hit poorer countries first 
https://www.nature.com/articles/d41586-018-04854-2 
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 J. Friedrich 11 april 2017: ¢Ƙƛǎ LƴǘŜǊŀŎǘƛǾŜ /ƘŀǊǘ 9ȄǇƭŀƛƴǎ ²ƻǊƭŘΩǎ ¢ƻǇ мл 9ƳƛǘǘŜǊǎΣ ŀƴŘ Iƻǿ ¢ƘŜȅΩǾŜ Changed, 

https://www.wri.org/blog/2017/04/interactive-chart-explains-worlds-top-10-emitters-and-how-theyve-changed  
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  I. Tellam, juli 2000: Fuel for Change, World Bank Energy Policy: Rhetoric vs Reality ZED Books Ltd, 
https://press.uchicago.edu/ucp/books/book/distributed/F/bo20849501.html  
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Call to stop investing in the fossil sector 

 

245. Both ENDS urges governments, the financial sector and private parties to stop investing in the 

fossil fuel sector and the supporting transport and infrastructure companies that build gas 

pipelines, oil ports and coal ships. Both ENDS is asking them to do so, so that fossil fuels and 

CO2 emissions are systematically phased out in accordance with the Paris climate target. It 

operates both independently and in international networks of social organisations such as the 

Climate Action Network (CAN) and Big Shift Global.163  

 

246. Via these and other international networks
164

 it puts pressure on international financial 

institutions such as the World Bank. Following years of external pressure, at the end of 2017, 

the World Bank announced that it was going to end financing activities relating to the 

exploration and extraction of oil and gas after 2019.165 

 

247. Both ENDS also holds the Dutch government to account for its responsibility to bring the export 

credit insurance policy in line with the Paris climate target. Studies have shown that two-thirds 

of the value of all export credit insurances are related to fossil fuel projects.166 

 

248. Pension funds such as the ABP are also approached by Both ENDS, along with other 

organisations such as Milieudefensie, Fossielvrij and local organisations in developing countries 

that experience negative effects from projects of (mostly western) companies in which pension 

funds invest.167 

 

249. Together with Milieudefensie, Both ENDS recently conducted research that shows that trade 

treaties form an obstacle for the energy transition. This report demonstrates how Shell started 

an ISDS case (investor-state dispute settlement) against the Philippines via a trade treaty.168 

 

Collaboration with local groups to stop fossil fuel projects 

 

250. Both ENDS, in collaboration with local, national and international organisations, is active in 

various countries to map out the social and environmental consequences of fossil extraction 

and to prevent and limit this to the greatest possible extent (Shell is also one of the parties 

often held to account). Examples of this collaboration include: 

¶ the Movement for the Survival of the Ogoni People (MOSOP) in Nigeria in connection 

with the oil contamination caused by the extraction and transport of oil by Shell; 

¶ the Russian Sakhalin Environment Watch in the coastal area of the island of Sakhalin, in 

connection with the extraction of natural gas by Shell; 
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¶ local organisations in Mozambique in connection with the potential extraction of gas in 

the northern province of Cabo Delgado. Many government-led and private parties, 

including Shell, are involved in this potentially second-largest gas field in the world. 

 

251. Both ENDS has also been closely involved in setting up the international Oilwatch network 

(previously referred to under Activities) and it stood at the cradle of setting up a large network 

in central and eastern Europe, united in CEE Bankwatch. Among other things, this network 

conducts research into oil and gas projects such as the Southern Gas Corridor.
169

 

 

Both ENDS supports local climate adaptation initiatives 

 

252. Even if global warming is limited to 1.5°C, the consequences for developing countries will be 

significant. That is why Both ENDS supports promising and feasible local initiatives, for 

instance, to make degraded land in regions hit by the consequences of climate change green 

and fertile again.170 Specific examples include Rich Forests171 and Analog Forestry.172 Both ENDS 

wants to convince policymakers of the potential of existing and recovered forests as sources of 

food and income, as regulators of water and air quality and as buffers against climate change 

so that encouraging this form of agriculture becomes a normal subject in future policies. 

 

253. Another example is Farmer Managed Natural Regeneration, or Regreening.173 Desertification of 

the Sahel is stopped by allowing native plants to grow that will come up when given the 

opportunity, making the soil fertile and productive again. Within that context, Both ENDS also 

scrutinizes the international Green Climate Fund (GCF), the largest climate fund in the world. 

Both ENDS uses various means to try and ensure that money from this fund ends up with those 

for whom it is intended, namely the people hit hardest by climate change and who actively 

have to arm themselves against it - among other things, by protecting their natural living 

environment and by adapting to changing circumstances.174 

 

III.3.5.4 Conclusion 

 

254. In view of the above, it is a logical step for Both ENDS to take part in these proceedings against 

Shell as a co-claimant, with the aim of inducing Shell to follow a sustainable course in line with 

the Paris Agreement. This serves to protect the social interests which Both ENDS aims to 

protect, according to its articles of association. 

 

255. In the thirty years that Both ENDS and partner organisations throughout the world pleaded and 

fought for climate action, it has found that nothing has changed in the daily business of the 

Ŧƻǎǎƛƭ ƛƴŘǳǎǘǊȅΦ ²ƻǊǎŜ ǎǘƛƭƭΣ ǿƛǘƘ ǘƻŘŀȅΩǎ ƪƴƻǿƭŜŘƎŜΣ ƛǘ ŎƻƴŎƭǳŘŜǎ ǘƘŀǘ ǘƘƛǎ ǎŜŎǘƻǊ ƛǎ ŘƻƛƴƎ 

everything it can to obstruct positive changes. Extracting and combusting fossil fuels is the 
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main cause of climate change and still, these activities are not phased out and replaced with 

sustainable alternatives. The fossil fuel sector is still hardly restricted in the search for new oil 

and gas fields. To make matters worse, the sector benefits from all kinds of (financial) 

government support and it does not have to give account for its part in global warming. In the 

meantime, Both ENDS has noticed that nature and the environment are being affected and 

that larger and larger groups of people are suffering from the consequences of global warming, 

to such an extent that living has become virtually impossible. Therefore, Both ENDS is of the 

opinion that it has a cause of action against Shell pursuant to Article 3:305a of the Dutch Civil 

Code. 

 

III.3.6 VERENIGING JONGEREN MILIEU ACTIEF (YOUNG FRIENDS OF THE EARTH 

ASSOCIATION) 

 

256. The Vereniging Jongeren Milieu Actief (Young Friends of the Earth association / JMA) is a legal 

entity within the meaning of Article 3:305a of the Dutch Civil Code. 

 

257. It follows both from the object set forth in its articles of association - discussed below - and 

from the way in which it implements this object, that JMA, with its legal claims against Shell, 

defends the collective (legal) interests set out in its articles of association. 

 

III.3.6.1 Articles of association 

 

258. The articles of association of 20 December 2010 show that JMA is an association with full legal 

capacity.175 The object and the means of the association are set forth as follows in Article 4: 

 

Article 3 - Object - Basis 

1. The object of the association is to seek a better environment by: 

a) giving young people a place where they can work on sustainability in their own way; 

b) actively working on promoting sustainability; 

c) offering alternatives for a more environmentally-friendly life; 

2. The association aims to achieve its object by: 

a) running campaigns and organising activities in the broadest sense of the word, for and by 

young people; 

b) using all legitimate means that are conducive to or required for its object. 

 

III.3.6.2 A brief history of JMA 

 

259. JMA was incorporated in 1990 by Environmental Hygiene students at Wageningen Agricultural 

University with the purport of pursuing a better environment, as set out in Article 4 of its 

articles of association. As the name suggests, JMA is an association by and for young people, 

aged between 16 and 28. JMA works closely with Milieudefensie, on the basis of a 

collaboration protocol. 
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III.3.6.3 Activities 

 

260. JMA operates on a national and an international level. For instance, JMA forms a part of the 

international Young Friends of the Earth Europe joint venture and in that capacity, it has 

contributed to various international campaigns. One example is that JMA, as part of a 

Norwegian campaign of a sister organisation aimed at stopping mine waste dumping on the 

Lofoten, put pressure on the Norwegian embassy in the Netherlands. 

 

261. In the Netherlands, JMA has contributed to a better environment in various ways, by mobilising 

young people and give them the means to take action themselves. One example is the 

Ψ{ǳǎǘŀƛƴŀōƭŜ ŜŘǳŎŀǘƛƻƴ ǘǊŜŀǘȅΩ176 which JMA and 40 other youth organisations concluded with a 

majority of the Lower House on 14 October 2014. The decision was made to conduct research 

into a new support framework to encourage sustainability in education. 

 

262. ! ǎŜŎƻƴŘ ŜȄŀƳǇƭŜ ƛǎ Wa!Ωǎ aƻōƛƭƛǘȅ aŀƴƛŦŜǎǘo,177 which it drew up with political youth 

organisations in Amsterdam and Rotterdam, among other things, to reduce CO2 emissions and 

fight climate change. The goals of this manifesto include the reduction of CO2 emissions, 

creating more space for cyclists and pedestrians and encouraging the use of shared cars and 

emission-free delivery services. The parent parties of the political youth organisations involved 

have adopted some of the points of the Mobility Manifest under the leadership of JMA. 

 

263. JMA also works on fighting climate change and promoting sustainability and a clean 

environment in other ways. ²ƛǘƘ ǘƘŜ ΨYƻŜƭŜǎǘǳŘŜƴǘŜƴΩ178 campaign, JMA tried to create a more 

sustainable living environment for students in student housing, with, among other things, a 

focus on housing that is more energy-efficient and the promotion of sustainable energy. 

Students were encouraged and involved by means of a competition to come up with 

sustainable solutions, a sustainable trip to Norway being first prize. During this campaign, JMA 

ŀƴŘ .ŜǿƻƴŜǊǎƻǾŜǊƭŜƎ YƻŜǇŜƭ {{I όǘŜƴŀƴǘǎΩ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ƛƴ ¦ǘǊŜŎƘǘΣ wƻǘǘŜǊŘŀƳΣ ½ǿƻƭƭŜΣ 

Tilburg, Amersfoort, Groningen, Maastricht) entered into talks with housing associations and 

local politicians about the options to make student housing sustainable. 

 

264. 5ǳǊƛƴƎ ǘƘŜ ΨDǊŜŜƴ /ŀƴǘƛƴŜΩ179 project, JMA and students urged for food in canteens at 

secondary schools to be more sustainable, climate-friendly and healthier. As a result of this, 

various schools in the Netherlands structurally improved their food, such as the Caland Lyceum 

in Amsterdam and the Bernard Lieve Goedschool in Maastricht. 
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III.3.6.4 Conclusion 

 

265. For the JMA Association, combating climate change is an important subject in its pursuit of a 

better environment. Considering the object set forth its articles of association, taking Shell to 

court to challenge it on its responsibility to contribute adequately to the fight against 

dangerous climate change serves to protect the social interests which JMA aims to protect 

according to its articles of association. Therefore, JMA is of the opinion that it has a cause of 

action against Shell pursuant to Article 3:305a of the Dutch Civil Code. 

 

III.3.7 THE ACTION AID FOUNDATION 

 

266. The ActionAid foundation (hereinafter referred to as ActionAid) is a legal entity within the 

meaning of Article 3:305a of the Dutch Civil Code. 

 

267. Lǘ Ŧƻƭƭƻǿǎ ōƻǘƘ ŦǊƻƳ !Ŏǘƛƻƴ!ƛŘΩǎ ƻōƧŜŎǘ ǎŜǘ ŦƻǊǘƘ ƛƴ ƛǘǎ ŀǊǘƛŎƭŜǎ ƻŦ ŀǎǎƻŎƛŀǘƛƻƴΣ ŘƛǎŎǳǎsed below 

and the way in which it implements this object, that the organisation, with its legal claims 

against Shell, is committed to the collective (legal) interests set forth in its articles of 

association. 

 

III.3.7.1 Articles of association 

 

268. The articles of association, most recently amended on 22 August 2014, show that ActionAid is a 

foundation with full legal capacity.180 The object and the basis of the foundation are set forth as 

follows in Article 2: 

 

Article 2. 

1. The object of the foundation is: 

¶ To contribute to combating poverty and injustice in the world. Africa receives special attention 

in that respect. 

¶ ¢ƻ ŎǊŜŀǘŜ ŀǿŀǊŜƴŜǎǎ ŀōƻǳǘ ŀƴŘ ƛƳǇǊƻǾƛƴƎ ǘƘŜ ǇǳōƭƛŎΩǎ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ ŎŀǳǎŜǎΣ ŜŦŦŜŎǘǎ ŀƴŘ 

reasons of poverty and injustice. 

¶ To encourage policymakers to realise changes in order to guarantee the rights of vulnerable 

and poor people. 

¶ To reinforce the capacity of organisations and movements that dedicate themselves to the 

rights of the vulnerable and excluded population in order to combat the causes and consequences 

of poverty and injustice. 

¶ To raise funds in order to achieve the objectives set out above. 

2. The foundation does not aim to make profits. 

 

III.3.7.2 A brief history of ActionAid 

 

269. ActionAid originates from the NiZA, the Netherlands Institute for Southern Africa. The NiZA 

was set up in 1997 after three organisations had joined forces, namely the Institute for 

Southern Africa (formerly known as the Anti-Apartheid Movement), the Eduardo Mondlane 
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Foundation and the Committee for Southern Africa. Each of them has a long service record 

when it comes to fighting apartheid and its solidarity with the population of southern Africa. 

 

270. After the abolition of apartheid, NiZA gradually shifted its focus to a fairer distribution of the 

proceeds from natural resources in Sub-Sahara Africa. In 2007, it joined forces with ActionAid 

International, until NiZA was officially renamed ActionAid in 2012. 

 

271. ActionAid International has been operating as a democratic federation since 02 June 2009 and 

it is active in more than 2,000 communities and in more than 100 alliances and networks 

across the world. ActionAid Netherlands forms a part of the federation. 

 

III.3.7.3 Activities 

 

272. ActionAid helps people in developing countries to stand up for their rights. In more than 45 

countries, the organisation works side by side with advocates for a better world.181 

 

273. ActionAid tackles the underlying causes of poverty and injustice. The foundation wants to 

tackle imbalanced power relations that maintain an unfair policy. It listens to what people 

really need and it supports local partners to implement their plans for change. The 

ŦƻǳƴŘŀǘƛƻƴΩǎ ƻǿƴ ƛŘŜŀǎ ŀƴŘ ǘƘŜ ǇŜƻǇƭŜΩǎ ǎƻƭǳǘƛƻƴǎ ŀǊŜ ŀ ŎŜƴǘǊŀƭ ǘƘŜƳŜ ƛƴ ƛǘǎ ǿork. ActionAid 

offers direct assistance, information and training and it brings people together in cooperatives 

and action groups. The organisation helps them to urge the government and the business 

community to protect and respect human rights. It is assisted by supporters and campaigners 

from around the world. The foundation highlights successful local initiatives and alternative 

solutions and it runs global campaigns for structural change. 

 

274. ActionAid also wants people in developing countries to benefit fǊƻƳ ǘƘŜƛǊ ŎƻǳƴǘǊƛŜǎΩ ǊƛŎƘŜǎ ŀƴŘ 

it does not want them to be disproportionally disadvantaged by the consequences of the 

extraction of raw materials. It achieves this by informing and training the local population so 

that they can defend and claim their rights. It also investigates mining companies and holds 

ǘƘŜƳ ǘƻ ŀŎŎƻǳƴǘ ƛŦ ǘƘŜȅ Ŧŀƛƭ ǘƻ ƻōǎŜǊǾŜ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ǊŜƎŀǊŘƛƴƎ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ǿƻƳŜƴΩǎ ǊƛƎƘǘǎΣ 

the environment and taxes. 

 

275. From its basis in the Netherlands, ActionAid holds talks with companies that purchase raw 

materials to make sure they only use raw materials that are mined correctly. Together with 

locals, ActionAid dedicates itself to fair mining that does not involve a polluted living 

environment, conflict and poverty but that creates welfare for the local population. 

 

276. ActionAid also urges the government to pursue a policy in which the consent from surrounding 

ŎƻƳƳǳƴƛǘƛŜǎ ŦƻǊ ŀ ƳƛƴƛƴƎ ǇǊƻƧŜŎǘ ƛǎ ǇǊƻǇŜǊƭȅ ŘƻŎǳƳŜƴǘŜŘΦ ¢ƘŜ ǿƻǊƭŘΩǎ ŦƛǊǎǘ ŦŀƛǊ ƳƻōƛƭŜ ǇƘƻƴŜΣ 

Fairphone, was launched in 2010 and was co-produced by ActionAid. The aim was to use more 

recyclable or renewable raw materials in the production process that are extracted according 
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to sustainable methods and under better working conditions. It is now an independent 

company with more than 100,000 customers. 

 

277. ActionAid considers climate change one of the biggest problems of this era. Apart from being a 

threat to nature and the environment, it also affects more and more people through climate-

related disasters such as droughts, hurricanes and flooding. The very poorest, in particular, will 

notice the impact because they are less able to defend themselves. Also, in many southern 

countries, there are no social security programmes to cover the damage suffered by the 

population. 

 

278. The majority of greenhouse gases are emitted by industrialised countries such as the 

Netherlands. International agreements about climate change are, therefore, based on the fact 

that they have to bear most of the responsibility and the costs for mitigation. All around the 

world, the foundation supports the growing movement that dedicates itself to climate justice. 

 

279. The ActionAid federation has been working on the theme of climate change for years now. In 

!Ŏǘƛƻƴ!ƛŘΩǎ ƴŜǿ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǎǘǊŀǘŜƎȅ ŦƻǊ нлмт-2028 and the ActionAid Netherlands strategy, 

the climate is regarded as one of the four themed priorities.182 ά{ǘǊŀǘŜƎƛŎ tǊƛƻǊƛǘȅέ оΣ ǘƘŜǊŜŦƻǊŜΣ 

ǊŜŀŘǎΥ ά{ǘǊŜƴƎǘƘŜƴ ǊŜǎƛƭƛŜƴǘ ƭƛǾŜƭƛƘƻƻŘǎ ŀƴŘ ǎŜŎǳǊŜ ŎƭƛƳŀǘŜ ƧǳǎǘƛŎŜΦέ183  

 

280. On an international level, ActionAid, as an NGO, is a major player in the climate 

negotiations.184, 185 

 

281. ActionAid on its own and together with other organisations such as CLARA (Climate Land 

Ambition and Rights Alliance) has published various reports about how climate change affects 

society. Some of them were also presented at successive climate summits such as: 186, 187, 188, 
189, 190 

 

282. In the Netherlands, ActionAid Netherlands draws attention to the impact of climate change in 

developing countries and the role of the Dutch government and businesses in the fight against 

climate change. It also devotes itself to an honest energy transition where the focus is on 

human rights. Furthermore, climate-proof agriculture has been a key theme for the 

organisation for a considerable time now.191, 192 
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283. In the run-up to the Climate Summit in Bonn on 03 November 2017, ActionAid, PAX and Vice 

Versa magazine used special tactics to draw attention to clean and fair energy.193 During a so-

ŎŀƭƭŜŘ ΨŎƻŀƭ ŎǊǳƛǎŜΩ194 of the port of Amsterdam, the organisations showed how the electricity 

that comes from our power points does not only threaten the climate but it also has a 

devastating impact on people and the environment in Colombia and South Africa. Women 

Affected by Mining United in Action (WAMUA), a partner organisation of ActionAid, explained 

that human rights violations that take place in faraway places are caused by activities in the 

Netherlands. 

 

III.3.7.4 Conclusion 

 

284. Considering  the above, it is a logical step for ActionAid to take part in these proceedings 

against Shell as a co-claimaint, with the aim of inducing Shell to follow a sustainable course in 

line with the Paris Agreement. This serves to protect the social interests which ActionAid aims 

to protect, according to its articles of association. Therefore, ActionAid is of the opinion that it 

has cause of action against Shell pursuant to Article 3:305a of the Dutch Civil Code. 

 

III.4 THE CLAIMING NGOs CAN DEFEND THE INTERESTS OF FUTURE GENERATIONS  

285. In the Urgenda case, the court of appeal made it clear that claims for a ban on excessive 

emissions and an order to take measures to prevent those emissions are already admissible 

insofar as an NGO stands up for the interests of the present generation of Dutch people. 

According to the court of appeal άƛǘ ƛǎΣ ŀŦǘŜǊ ŀƭƭΣ ǳƴǊŜǎŜǊǾŜŘƭȅ ƭƛƪŜƭȅ ǘƘŀǘ ǘƘŜ ǇǊŜǎŜƴǘ ƎŜƴŜǊŀǘƛƻƴ 

of Dutch people, particularly but not exclusively the younger generation, will during their lives 

be faced with the negative consequences of climate change if global emissions of greenhouse 

ƎŀǎŜǎ ŀǊŜ ƴƻǘ ǇǊƻǇŜǊƭȅ ǊŜŘǳŎŜŘΦέΦ195 
 

286. As this case is not only about current climate chaƴƎŜ ƛƳǇŀŎǘǎΣ ōǳǘ ŀƭǎƻ ŀōƻǳǘ Ƙƻǿ {ƘŜƭƭΩǎ 

present actions have serious consequences for the human living environment in the second 

half of this century (and beyond), the claiming NGOs want to emphasise that they fight against 

climate change, for the environment, human rights, ecological and natural and historical values 

and other social goals set forth in their articles of association not only to protect present 

generations but also to protect future generations. 

 

287. In addition, Milieudefensie and Fossil Free NL also specifically include in their articles of 

ŀǎǎƻŎƛŀǘƛƻƴ ǘƘŀǘ ǘƘŜȅ ŀƭǎƻ ŀŎǘ ƛƴ ǘƘŜ ƛƴǘŜǊŜǎǘ ƻŦ άfuture generationsέ ό!ǊǘƛŎƭŜǎ н ŀƴŘ о ƻŦ ǘƘŜƛǊ 

respective articles of association). The fact that the other claiming NGOs intend to stand up for 

future generations follows from the fact that their articles of association and activities show 

that with their activities against climate change and in favour of nature protection, they seek a 

sustainable society. 
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288. Environmental protection and seeking a sustainable society by their nature mean that it 

involves the interests of both present and future generations. This also follows from the 

globally accepted definition of sustainability used by the United Nations - the UN World 

Commission on Environment and Development - in their 1987 report Our Common Future. This 

definition reads as follows: 

 

ά{ǳǎǘŀƛƴŀōƭŜ ŘŜǾŜƭƻǇƳŜƴǘ ƛǎ ŘŜǾŜƭƻǇƳŜƴǘ ǘƘŀǘ ƳŜŜǘǎ ǘƘŜ ƴŜŜŘǎ ƻŦ ǘƘŜ ǇǊŜǎŜƴǘ ǿƛǘƘƻǳǘ 

ŎƻƳǇǊƻƳƛǎƛƴƎ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎ ǘƻ ƳŜŜǘ ǘƘŜƛǊ ƻǿƴ ƴŜŜŘǎΦέ 

 

289. In other words, society can be sustainable only when you weigh up the interests of not only 

the present generation but those of future generations too so that they can continue to enjoy 

a healthy living environment and sufficient resources in order to live a dignified life. 

 

290. This inter-generational aspect of sustainability has already been acknowledged in international 

conventions, during the formation of (climate) legislation and by various courts. 

 

291. The Charter of Fundamental Rights of the European Union states for instance: 

 

άǘƘŜ ŜƴƧƻȅƳŜƴǘ ƻŦ ǘƘŜǎŜ ǊƛƎƘǘǎ ƛƴŎƭǳŘŜǎ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ŀƴŘ ƻōƭƛƎŀǘƛƻƴǎ ǘƻǿŀǊŘǎ ƻǳǊ ŦŜƭƭƻǿ ƘǳƳŀƴ 

ōŜƛƴƎǎΣ ƘǳƳŀƴ ǎƻŎƛŜǘȅ ŀƴŘ ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎΦέ
196

 

 

292. The Aarhus Convention, for instance, states this: 

 

ά!ƭǎƻ ŀŎƪƴƻǿƭŜŘƎƛƴƎ ǘƘŀǘ ŜǾŜǊȅƻƴŜ Ƙŀǎ ǘƘŜ ǊƛƎƘǘ ǘƻ ƭƛve in an environment that is appropriate for 

his or her health and well-being and has the duty, both individually and collectively, to protect and 

ƛƳǇǊƻǾŜ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘ ƛƴ ǘƘŜ ƛƴǘŜǊŜǎǘ ƻŦ ǇǊŜǎŜƴǘ ŀƴŘ ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎΦέ
197

 

 

And the UN Climate Convention states the following: 

 

ά¢ƘŜ tŀǊǘƛŜǎ ǎƘƻǳƭŘ ǇǊƻǘŜŎǘ ǘƘŜ ŎƭƛƳŀǘŜ ǎȅǎǘŜƳ ŦƻǊ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ ǇǊŜǎŜƴǘ ŀƴŘ ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎ 

ƻŦ ƘǳƳŀƴ ƪƛƴŘΦέ
198

 

 

293. In the Netherlands, the court of The Hague, in its ruling of 02 May 2011 

(ECLI:NL:RBSGR:2001:AB1369), also argued that pursuant to Article 3:305a of the Dutch Civil 

Code, it is also possible to stand up for the rights and interests of future generations in court 

by considering the following: 

 

ά¢ƘŜ ƛƴǘŜǊŜǎǘ ǿƘƛŎƘ ǘƘŜ ŎƭŀƛƳŀƴǘǎ ƛƴ ǘƘŜǎŜ ǇǊƻŎŜŜŘƛƴƎǎ ǎǘŀƴŘ ǳǇ ŦƻǊ ƭƛŜǎ ƛƴ ǘƘŜ Ŧact that around 

2030 too, the people of the Netherlands (whom the claimants say they represent) ... should be 

able to meet their energy needs. This (property-law) interest is, as the parties do not dispute the 

fact that action needs to be taken now in order to safeguard the energy supply in the long term, 

ǎǳŦŦƛŎƛŜƴǘƭȅ ǎǇŜŎƛŦƛŎ ǘƻ ŀŘƳƛǘ ǘƘŜ ŎƭŀƛƳŀƴǘǎΩ ŎƭŀƛƳ ƛƴ ƭƛƎƘǘ ƻŦ !ǊǘƛŎƭŜ оΥолрŀ ƻŦ ǘƘŜ 5ǳǘŎƘ /ƛǾƛƭ /ƻŘŜΦέ 
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 See the preamble to the Charter of Fundamental Rights of the European Union 
197

 See the peamble of the Aarhus Convention 
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 Article 3.1 of the United Nations Framework Convention on Climate Change 1992, and considerations in the preamble 

of the convention (exhibit 096) 
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294. The court of The Hague in the Urgenda case has also, again, emphasised that the terms 

sustainability and sustainable society inherently have inter-generational dimensions 

(paragraph 4.8). 

 

295. The claiming NGOs are, therefore, of the opinion that they can stand up for the interests of 

future generations in court too. This of great significance in relation to the climate issue 

ōŜŎŀǳǎŜ ŀǎ ŜȄǇƭŀƛƴŜŘ ŜƭǎŜǿƘŜǊŜ ƛƴ ǘƘŜ ǎǳƳƳƻƴǎΣ ǘƻŘŀȅΩǎ ŀŎǘƛƻƴǎ ƘŀǾŜ ƳŀƧƻǊ ŎƻƴǎŜǉǳŜƴŎŜǎ ŦƻǊ 

what the environment and the human living environment will look like in the near-future, in a 

couple of decades and in the second half of this century (and beyond).199 

 

III.5 CONSULTATIONS WITH SHELL 

 

296. Pursuant to Article 3:305a of the Dutch Civil Code, a legal entity that wants to bring a legal 

claim against another on the basis of Article 3:305a of the Dutch Civil Code is inadmissible if, 

given the circumstances, he has made insufficient effort to achieve the claim by consulting 

with the defendant. 

 

297. In order to fulfil this obligation to consult, Milieudefensie contacted the CEO of Shell, Mr. Ben 

van Beurden, by means of a letter dated 04 April 2018.200 This letter could be considered a 

summary of this summons. On 12 February 2019, this letter was resent to Shell with an 

accompanying letter201, this time on behalf of all claiming NGOs. This has already been 

explained in the introduction to this summons. 

 

298. AƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΣ ǘƘƛǎ ƭŜǘǘŜǊ ŦǊƻƳ aƛƭƛŜǳŘŜŦŜƴǎƛŜ Ŝǘ ŀƭΦ ŜȄǇƭŀƛƴǎ ǘƘŀǘ {ƘŜƭƭΩǎ ƻǇŜǊŀǘƛƴƎ 

activities make a substantial contribution to causing climate change and that they cause great 

damage (and will continue to cause damage) to people and the environment, as well as that, 

according to Milieudefensie et al. under Dutch law, also with a view that Shell knew of the 

climate issue and the gravity thereof as early as the 1980s, Shell has a legal obligation to 

prevent this (future) damage to the greatest possible extent. As further explained in the letter 

this, according to Milieudefensie et al., should mean that Shell will have to adjust its corporate 

policy and that it will have to bring it in line with the global objective of preventing dangerous 

climate change that endangers people and the environment. On the basis of the factual and 

legal substantiation in the letter, Milieudefensie et al. have asked Shell to reduce its CO2 

emissions to net zero by 2050. 

 

299. Milieudefensie et al. have indicated that they are happy to hold further consultations with 

Shell. Shell has not taken up the invitation for further consultations. Shell did, in a letter dated 

                                                           
199

 The fact that action needs to be taken now in order to prevent future damage and to safeguard the interests of future 
generations also follows from the precautionary principle to be discussed elsewhere in this summons as part of 
sustainable development. Following the 1987 UN report entitled Our Common Future and the subsequent 1992 UN 
conference about the Environment and Development in Rio de Janeiro - known as The Earth Summit during which the 
UN Climate Convention was also signed - this principle was documented in the Declaration of Rio de Janeiro as part of 
sustainable development. The precautionary principle as part of sustainable development was also documented in the 
UN Climate Convention (Article 3.3.), which convention will also be discussed elsewhere in this summons. 

200
  Letter from Milieudefensie to Royal Dutch Shell, dated 4 april 2018 (exhibit 017) 

201
  Letter from Milieudefensie et al. to Shell, dated 12 February 2019 with enclosure (exhibit 019) 
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28 May 2018, on behalf of Mr Van Beurden, clarify that it will not comply with the demands 

from Milieudefensie and that it does not feel they have merit either. In its reply, Shell does not 

discuss the legal arguments of Milieudefensie, but it does indicate that it has been 

ŀŎƪƴƻǿƭŜŘƎƛƴƎ ǘƘŜ ŎƭƛƳŀǘŜ ƛǎǎǳŜ ŦƻǊ ƳƻǊŜ ǘƘŀƴ ǘǿƻ ŘŜŎŀŘŜǎ ŀƴŘ ǘƘŀǘ ƛǘ ϥǎǘǊƻƴƎƭȅΩ ǎǳǇǇƻǊǘǎ ǘƘŜ 

objective of the Paris climate agreement. However, Shell is of the opinion that a court is not 

the right forum for a discussion about solving the climate issue, the energy transition needed 

ŦƻǊ ǘƘŀǘ ŀƴŘ {ƘŜƭƭΩǎ ǊƻƭŜ ƛƴ ƛǘΦ Lƴ ǘƘŜ ƭŜǘǘŜǊΣ {ƘŜƭƭ ǘƘŜƴ ƘƛƎƘƭƛƎƘǘǎ a number of measures it is 

taking in order to promote the sustainability of the energy transition but it does not discuss 

aƛƭƛŜǳŘŜŦŜƴǎƛŜΩǎ ǊŜǇǊƻŀŎƘ ǘƘŀǘ ǘƘŜ ƛƴǘŜƴŘŜŘ ŎƻǊǇƻǊŀǘŜ ǎǘǊŀǘŜƎȅ ŀƴŘ ƛƴǾŜǎǘƳŜƴǘ ŘŜŎƛǎƛƻƴǎ ŀǊŜ 

far removed from what is needed to make a proportional contribution to preventing 

dangerous climate change. 

 

300. ¢Ƙƛǎ Ǉƻǎƛǘƛƻƴ ƻŦ {ƘŜƭƭ ƛǎ ƛƴ ƭƛƴŜ ǿƛǘƘ ǇǊŜǾƛƻǳǎ όŦƻǊƳŀƭύ ǎǘŀǘŜƳŜƴǘǎ ƳŀŘŜ ōȅ {ƘŜƭƭΩǎ ōƻŀǊŘΦ Lƴ 

2017, a group of climate-ŎƻƴǎŎƛƻǳǎ ǎƘŀǊŜƘƻƭŘŜǊǎ ƻŦ {ƘŜƭƭ ǎǳōƳƛǘǘŜŘ ŀ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ǊŜǎƻƭǳǘƛƻƴ 

ǘƻ ǘƘŜ ōƻŀǊŘ ƻŦ {ƘŜƭƭ ǳƴŘŜǊ ǘƘŜ ƴŀƳŜ Cƻƭƭƻǿ ¢ƘƛǎΦ Lǘ ǳǊƎŜǎ ǘƘŜ ōƻŀǊŘ ǘƻ ōǊƛƴƎ {ƘŜƭƭΩǎ ŎƻǊǇƻǊŀǘŜ 

strategy in line with the Paris climate target, to also incorporate the necessary emission 

reduction targets and to account for this on a regular basis. The board of Shell unanimously 

ŀŘǾƛǎŜŘ ǎƘŀǊŜƘƻƭŘŜǊǎ ƴƻǘ ǘƻ ǎǳǇǇƻǊǘ ǘƘƛǎ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ǊŜǎƻƭǳǘƛƻƴΦ ¢ƘŜ ōƻŀǊŘ ǎŀƛŘ ǘƘŀǘ {ƘŜƭƭ 

may support the targets of the Paris climate agreement but that it is not in the (financial) 

interest of Shell and its shareholders to bring the operating activities in line with that.202 

According to the board, this would have to result in a reduction of the fossil activities, whereas 

Shell wants to expand its fossil activities.203  

 

301. ¢ƘŜ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ƳŜŜǘƛƴƎ ŦƻƭƭƻǿŜŘ ǘƘŜ ōƻŀǊŘΩǎ ŀŘǾƛŎŜ ǿƛǘƘ ŀ large majority and, as such, it 

formally and publicly prolonged and confirmed that Shell will not adopt the Paris target in its 

corporate policy and that it will not adjust its investment decisions accordingly. 

 

302. ! ǎƛƳƛƭŀǊ ǎƘŀǊŜƘƻƭŘŜǊǎΩ ǊŜǎƻƭǳǘƛƻƴ ǿŀǎ ǎǳōƳƛtted again by the shareholders of Follow This in 

нлму ŀƴŘ ƛǘ ǿŀǎ ǎƛƳƛƭŀǊƭȅ ŀƴŘ ŦƻǊƳŀƭƭȅ ǊŜƧŜŎǘŜŘ ōȅ {ƘŜƭƭϥǎ ōƻŀǊŘ ŀƴŘ ǘƘŜ ǎƘŀǊŜƘƻƭŘŜǊǎΩ 

association on 22 May 2018.204 

 

303. {ƘŜƭƭΩǎ ƴŜƎŀǘƛǾŜ ǊŜǇƭȅ ǘƻ ǘƘŜ ŘŜƳŀƴŘǎ ƻŦ aƛƭƛŜǳŘŜŦŜƴǎƛŜ ƛƴ ǘƘŜ ƭŜǘǘŜǊ ƻŦ ну aŀȅ нлмуΣ 

therefore, follows the same repeating pattern and Shell did not want to discuss the matter 

with Milieudefensie et al. In the letter of 26 March 2019, Shell pursued its previous negative 

reaction of 28 May 2018. 205 

 

304. In view of the above, it is clear that the demands of Milieudefensie et al. will not be met, which 

is why Milieudefensie et al. have taken the step to summon Shell and to ask the court to 

impose the requested action on Shell, all of this for the reasons set out in this summons. 
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 Shell, 08 March 2017, Notice of Annual General Meeting ς Royal Dutch Shell plc, p.7 (exhibit 097) 
203

 Shell, 08 March 2017, Notice of Annual General Meeting ς Royal Dutch Shell plc, p.7-8 (exhibit  097) 
204

  Shell, 14 March 2018, Notice of Annual General Meeting ς Royal Dutch Shell plc p.8 (exhibit 098) 
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  Letter of Shell to Milieudefensie et al. of 26 March 2019 (exhibit 040) 
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III.6 THE PRIVATE /[!La!b¢{Ω /!¦{9 hC !/¢Lhb ό!tt9b5L· !ύ 

 

305. The 17,379 private co-claimants have a sufficient personal interest in the claims they 

collectively submit with the claiming NGOs. They, therefore, also have a cause of action in their 

claims. As clarified in the summons, dangerous climate change is a global, major threat to, 

among other things, the right to life, the right to self-determination, the right to health and the 

right to basic needs such as food, drinking water and housing. The direct and indirect 

consequences of dangerous climate change for Dutch nationals, extensively discussed in this 

summons, are consequences which none of the private claimants can evade and which each 

and every one of them will be exposed to on a regular basis. They are of the opinion that Shell 

does not have the right to drastically change their living environment and render it unsafe and 

that Shell has a legal obligation towards them to make a contribution to preventing dangerous 

climate change for the reasons set out below. 
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IV. IMPORTANT FACTS FROM CLIMATE SCIENCE 

 

306. In this chapter, Milieudefensie et al. will discuss a number of important facts that follow from 

climate science. These facts also form the basis for the international agreements made in the 

UN Climate Convention of 1992 and the Paris Agreement of 2015. 

 

IV.1. GLOBAL WARMING IS CAUSED BY THE USE OF FOSSIL FUELS 

307. Global warming is a scientifically established. In its 2013/2014 report, the IPCC, the formal 

name of which is the Intergovernmental Panel on Climate Change, hereinafter referred to as 

the IPCC, has the following to say about this: 

 

άWarming of the climate system is unequivocal, and since the 1950s, many of the observed 

changes are unprecedented over decades to millennia. The atmosphere and ocean have warmed, 

the amounts of snow and ice have diminished, sea level has risen, and the concentrations of 

ƎǊŜŜƴƘƻǳǎŜ ƎŀǎŜǎ ƘŀǾŜ ƛƴŎǊŜŀǎŜŘΦΦΦέ 
206

 (emphasis added) 

 

308. According to the IPCC, global warming is caused by an increase in the levels of greenhouse 

gases in the atmosphere. This increase of atmospheric greenhouse gases is mainly the result of 

the fact that we started combusting fossil fuels (oil, coal and gas) since the industrial 

revolution: 

 

ά¢ƘŜ ŀǘƳƻǎǇƘŜǊƛŎ ŎƻƴŎŜƴǘǊŀǘƛƻƴǎ ƻŦ ŎŀǊōƻƴ ŘƛƻȄƛŘŜΣ ƳŜǘƘŀƴŜΣ ŀƴŘ ƴƛǘǊƻǳǎ ƻȄƛŘŜ Ƙave increased to 

levels unprecedented in at least the last 800,000 years. Carbon dioxide concentrations have 

increased by 40% since pre-industrial times, primarily from fossil fuel emissionsΧέ 
207

 (emphasis 

added) 

 

309. There is scientific consensus that we, humans, cause global warming by using fossil fuels and 

that this causes the climate to change. The IPCC has the following to say about this: 

 

άHuman influence on the climate system is clear. This is evident from the increasing greenhouse 

gas concentrations in the atmosphere, positive radioactive forcing, observed warming, and 

ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ǘƘŜ ŎƭƛƳŀǘŜ ǎȅǎǘŜƳΦέ
208

 (emphasis added) 

 

310. Based on these and other findings of the IPCC, the Dutch national institute for strategic policy 

analysis in the field of the environment, nature and space, the PBL Netherlands Environmental 

Assessment Agency [Planbureau voor de Leefomgeving (PBL)] concludes as follows: 

 

άLǘ Ƙŀǎ ōŜŜƴ ǇǊƻǾŜƴ ōŜȅƻƴŘ ŀ Řƻǳōǘ ǘƘŀǘ ǘƘŜ ŜŀǊǘƘ Ƙŀǎ ōŜŜƴ ǿŀǊƳƛƴƎΣ ƭŀƴŘ ŀƴŘ ǎŜŀ ƛŎŜ ƘŀǾŜ ōŜŜƴ 

melting and sea levels have been rising since the industrial revolution. It is certain that 

concentrations of CO2 have risen by almost 40% since the start of the industrial revolution. It has 
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  IPCC 2013, AR5, WGI, SPM, p.4 (exhibit 099) 
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  IPCC 2013, AR5, WGI, SPM, p.11 (exhibit 099) 
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  IPCC 2013, AR5, WGI, SPM, p.15 (exhibit 099) 
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also been established that this rise in CO2 is caused by human activity. Physicists have told us that 

greenhouse gases, including CO2Σ ŎŀǳǎŜ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎΦέ
209 

 

311. The essence of a greenhouse gas such as CO2 is that it retains solar heat on earth, causing the 

earth's temperature to rise. According to the IPCC, the effect between the increase of 

greenhouse gases and the rise in temperature is virtually linear.210 

 

312. The more CO2 (and other greenhouse gases) are emitted into the atmosphere, the higher their 

concentrations in the atmosphere. As a result, more solar heat is retained on earth, causing 

the average earth temperature to rise. This global warming subsequently results in climate 

change. This has far-reaching consequences on global, regional and local levels. They will be 

discussed in this case (Chapter VII) on account of the danger they pose to human society and 

the ecosystems on which we depend. 

 

313. The climate change (thus) created by people is also referred to as anthropogenic climate 

change. 

 

314. As will be explained in Chapter VIII.2.1.2.b of this summons, Shell has acknowledged since, at 

least, the 1980s that the use of fossil fuels causes anthropogenic climate change. 

 

IV.2 THE EMISSIONS OF CO2 INTO THE ATMOSPHERE CAUSED BY MAN 

 

315. Since the start of the industrial revolution, human beings have been a new (and historically, a 

previously unknown) perpetrator of large-scale emissions of greenhouse gases, particularly 

CO2. By combusting huge quantities of fossil plant remnants and other organic material - which 

is what coal, natural gas and crude oil are, in essence ς human beings have gained great 

influence over CO2 concentrations in the atmosphere. These fossil plant remnants that are now 

being combusted as fuel removed CO2 from the atmosphere millions of years ago by means of 

the photosynthesis process and due to pressure and temperature, they have turned into 

ŎƻƴŘŜƴǎŜŘ ŎŀǊōƻƴ ŎƻƳǇƻǳƴŘǎ ƛƴ ǘƘŜ ŜŀǊǘƘϥǎ ŎǊǳǎǘΦ ¢Ƙƛǎ ǎǘƻǊŀƎŜ ƻŦ ŎŀǊōƻƴ ƛƴ ǘƘŜ ŜŀǊǘƘΩǎ ǎǳǊŦŀŎŜ 

forms a part of the natural carbon cycle on a very long geological time scale. 

 

316. Because we started combusting these carbon reserves stored in the earth about 200 years ago, 

ŎƻƴŎŜƴǘǊŀǘŜŘ ŎŀǊōƻƴ ŎƻƳǇƻǳƴŘǎ ŦǊƻƳ ŜŀǊǘƘΩǎ ŀƴŎƛŜƴǘ ƘƛǎǘƻǊȅ ƴƻǿ ŜƴŘ ǳǇ ƛƴ ǘƻŘŀȅΩǎ 

atmosphere in the form of CO2. And because this millions-year-old carbon, which is stored in 

ǘƘŜ ŜŀǊǘƘΩǎ ŎǊǳǎǘΣ ƛǎ ōŜƛƴƎ ŀŘŘŜŘ ǘƻ ǘƘŜ ŀǘƳƻǎǇƘŜǊŜ, atmospheric CO2 concentrations are rising 

at an unnaturally and unprecedented pace as a direct result of human action. 

 

317. The fossil fuels found are combusted for the energy that is released during this combustion 

process and which is used for, for instance, power generation (the energy sector), to drive 
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 t.[ мп WŀƴǳŀǊȅ нлмоΣ ƳŜƳƻǊŀƴŘǳƳ ŜƴǘƛǘƭŜŘ ά5Ŝ !ŎƘǘŜǊƎǊƻƴŘ Ǿŀƴ ƘŜǘ YƭƛƳŀŀǘǇǊƻōƭŜŜƳέ ǇΦмлл όŜȄƘƛōƛǘ мллύ 
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  IPCC 2013, AR5, WGI, H.12, p.1033: ά¢ƘŜ ǇǊƛƴŎƛǇŀƭ ŘǊƛǾŜǊ ƻŦ ƭƻƴƎ-term warming is total emissions of CO2 and the two 
quantities are approximately linearly relatedέΤ ǇΦмммоΥ άǘƘŜ ƴŜŀǊ ƭƛƴŜŀǊ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ŎǳƳǳƭŀǘƛǾŜ /h2 emissions 
and peak global mean temperatǳǊŜ ƛǎ ǿŜƭƭ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ ǘƘŜ ƭƛǘŜǊŀǘǳǊŜΦΦΦέ (exhibit 101). 
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machines (the industrial sector) or modes of transport (mobility), or to heat rooms (the 

developed environment). 

 

318. Other than many other greenhouse gases, the CO2 that is emitted during the combustion of 

fossil fuels, cannot be broken down in the atmosphere. Scientists have concluded that it will 

take many hundreds of years for some CO2 molecules and as much as thousands of years for 

others to disappear from the atmosphere but in the meantime, they retain their warming 

properties.211 Of all CO2 that is emitted into the atmosphere, on balance, about 50% is 

reabsorbed by the oceans and forests within 30 years but due to deforestation and the 

warming of the oceans, this percentage is falling. Of the other 50% of added atmospheric CO2, 

about 30% will continue to act as greenhouse gases for centuries while about 20% will retain 

its warming properties for many millenniums.212 

 

319. Due to the long-term atmospheric life of the gas, current CO2 concentrations are, as it were, a 

sum of all anthropogenic CO2 emissions since the start of the industrial revolution. The 

concentrations of CO2 in the atmosphere today are about 45% higher than pre-industrial levels 

and they are still rising every year.213 

 

IV.3. THE INCREASING CONCENTRATIONS OF CO2 IN THE ATMOSPHERE 

 

320. Based on measurements carried out in the ice caps on Greenland and Antarctica, which took 

hundreds of thousands of years to form, scientists know that CO2 concentrations at the start of 

the industrial revolution were about 280 ppm, i.e. out of every 1,000,000 particles in the 

atmosphere, 280 consisted of CO2. During the 8,000 years prior to the industrial revolution, i.e. 

the period after the last ice age (the Holocene), CO2 concentrations in the atmosphere have 

not been below 260 ppm and not higher than 280 ppm according to the IPCC; that is a 

bandwidth of only 20 ppm during an 8,000-year period. The IPCC: 
 

ά¢ƘŜ ŎƻƴŎŜƴǘǊŀǘƛƻƴ ƻŦ ŀǘƳƻǎǇƘŜǊƛŎ /h2 has increased from a pre-industrial value of about 280 

ppm to 379 ppm in 2005. Atmospheric CO2 concentration increased by only 20 ppm over the 8000 

ȅŜŀǊǎ ǇǊƛƻǊ ǘƻ ƛƴŘǳǎǘǊƛŀƭƛȊŀǘƛƻƴΦέ
214 

 

321. As the concentrations of CO2 in the atmosphere during the 8,000 prior to the industrial 

revolution fluctuated between 260 and 280 ppm (the natural variation), the climate has been 

reasonably stable during the past 8,000 years. This stable and temperate climate of the past 

уΣллл ȅŜŀǊǎ Ƙŀǎ ŎǊŜŀǘŜŘ ǊŜŀǎƻƴŀōƭȅ ǎǘŀōƭŜ ƭƛǾƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ŦƻǊ ǘƻŘŀȅΩǎ ŜŎƻǎȅǎǘŜƳǎ ŀƴŘ ǘƘŜ 

planet's biodiversity. These ecosystems and biodiversity have optimally adjusted themselves to 

ǘƻŘŀȅΩǎ ǎǘŀōƭŜ ŎƭƛƳŀǘƻƭƻƎƛŎŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ōǳǘ ǘƘŀǘ ŀƭǎƻ ƳŜŀƴǎ ǘƘŜȅ ƴƻǿ ǎǘǊƻƴƎƭȅ ŘŜǇŜƴŘ ƻƴ 

them as well. 

 

                                                           
211

  IPCC 2007, AR4, WGI, H.7, p.501 (exhibit 102), IPCC 2013, AR5, WGI, H.6., p.544 and 545 (exhibit 103) 
212

  IPCC 2007, AR4, WG1, H.7, p.501 (exhibit 102) 
213

  PBL 14 January 2013, memorandum entitlŜŘ ά5Ŝ !ŎƘǘŜǊƎǊƻƴŘ Ǿŀƴ ƘŜǘ YƭƛƳŀŀǘǇǊƻōƭŜŜƳέ όŜȄƘƛōƛǘ мллύ 
214

  IPCC 2007, AR4, WGI, TS, p.25 (exhibit 104) 
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322. In that stable climate of CO2 concentrations between 260 and 280 ppm during the past 8,000 

ȅŜŀǊǎΣ ƳŀƴΣ ǿƘƻ ǳƴǘƛƭ ǘƘŜƴ ǿŀǎ ŀ ƴƻƳŀŘƛŎ ƘǳƴǘŜǊ ŀƴŘ ƎŀǘƘŜǊŜǊ ƻŦ ŦƻƻŘΣ ΨŘƛǎŎƻǾŜǊŜŘΩ 

agriculture in the form of arable farming and livestock breeding. These food supplies, which 

are all tied to and benefit from the stability of the climate system, have facilitated a global 

population of billions of people. 

 

323. All climatic changes that took place before the industrial revolution, similar to the warmer 

periods around 900 AD (when wine was being produced in England, for instance) and the 

colder periods in the 16th and 17th centuries (the time of the wintry scenes depicted in 

paintings by the Dutch masters) took place within that bandwidth of 20 ppm (i.e. between 260 

and 280 ppm). 

 

324. Not only was the bandwidth limited to this 20 ppm in the 8,000 years prior to the industrial 

revolution, according to the IPCC, that bandwidth was also limited during the past 800,000 

years. According to the IPCC, the levels of CO2 in the atmosphere during those 800,000 years 

never exceeded 300 ppm (the hottest periods) and they never fell below 180 ppm (the ice 

ages). This emerged from scientific research on the basis of drillings in the aforementioned 

prehistoric ice layers on Greenland and Antarctica. 

 

άCǳǊǘƘŜǊ ōŀŎƪ ƛƴ ǘƛƳŜΣ Řuring the past 800.000 years prior to 1750, atmospheric CO2 varied from 

180 ppm during glacial (cold) up to 300 ppm during interglacial (warm) periods. This is well 

ŜǎǘŀōƭƛǎƘŜŘ ŦǊƻƳ ƳǳƭǘƛǇƭŜ ƛŎŜ ŎƻǊŜ ƳŜŀǎǳǊŜƳŜƴǘǎΦέ
215

 

ώΧϐ 

 άtŀǎǘ ŎƘŀƴƎŜǎ ƛƴ ŀǘƳƻǎǇƘŜǊƛŎ DID Ŏƻncentrations can be determined with very high confidence 

ŦǊƻƳ ǇƻƭŀǊ ƛŎŜ ŎƻǊŜǎΦέ
216 

 

325. In 2015, the annual average of global CO2 concentrations exceeded a level of 400 ppm for the 

first time. In 2019, that figure is 410 ppm217, i.e. 110 ppm higher than the highest 

concentration values of the past 800,000 years. Stronger still, levels are more than 130 ppm 

higher than the maximum CO2 value of the past 8,000 years, the period during which human 

civilisation was able to form. 

 

326. In a graph, the situation of the past 800,000 years looks like this:218 

 

 

                                                           
215

  IPCC 2013, AR5, WGI, H.6, p.468 (exhibit 103) 
216

  IPCC 2013, AR5, WGI, H.5, p.385 (exhibit 105) 
217

  Monthly updates of global CO2 measurements are published by, among others, the National Oceanic & Atmospheric 
Administration, an agency of the American federal government which is similar to the KNMI in the Netherlands. For 
these updates, see https://www.esrl.noaa.gov/gmd/ccgg/trends/gl_full.html A print of the website ESRL.noaa.gov is 
submitted as exhibit 106  

218
  Lindsey 2009, National Oceanic & Atmospheric Administration (NOAA) an agency of the American Federal 

gouvernment similar to the the Dutch KNMI. A print of the website Climate.gov is submitted as exhibit 107. 

https://www.esrl.noaa.gov/gmd/ccgg/trends/gl_full.html
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327. As the graph clearly shows, the speed at and the ultimate extent by which human beings have 

changed the chemical composition of the atmosphere since the industrial revolution are 

enormous. Climate reconstructions show that the speed of the current increase in greenhouse 

gases may be higher than all known natural climate change of the past 55 million years.219 

 

328. The most telling and worrying comparison may well be that since the 1980s, mankind has 

added an average of 20 ppm of CO2 to the atmosphere every decade (see the figure below of 

the NOAA).220 In other words, every decade since 1980, due to human intervention, CO2 

concentrations rise by as much as what used to form the maximum natural bandwidth during 

the 8,000 prior to the industrial revolution. So through the CO2 emissions it causes, mankind 

extraordinarily drastically intervenes with the chemical composition of the atmosphere. 

 

 
 

                                                           
219

  Ciu 2011, Nature Geoscience, Slow release of fossil carbon during the palaeocene-eocene thermal maximum (exhibit 

108) en Barras 2015, BBC.com, When global warming made our World super-hot (exhibit 109) 
220

  The National Oceanic & Atmospheric Administration (NOAA) is an agency of the American federal government which is 
similar to the KNMI in the Netherlands. 
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329. In its report from 2013/2014, the IPCC expects that without new emission-reducing measures, 

we will have reached a level of 450 ppm of CO2 and other greenhouse gases (the collective 

scientific name for which is CO2 equivalents or CO2 eq, see footnote221) by 2030, and that 

because of the business as usual use of fossil fuels, this will have reached a level of as much as 

750 to 1,300 ppm by 2100. 

 

ά.ŀǎŜƭƛƴŜ ǎŎŜƴŀǊƛƻΩǎ όǎŎŜƴŀǊƛƻΩǎ ǿƛǘƘƻǳǘ ŜȄǇƭƛŎƛǘ ŀŘŘƛǘƛƻƴŀƭ ŜŦŦƻǊǘǎ ǘƻ ŎƻƴǎǘǊŀƛƴ ŜƳƛǎǎƛƻƴǎύ ŜȄŎŜŜŘ 

450 parts per million (ppm) CO2-eq. by 2030 and reach CO2-eq. concentration levels between 750 

and more than 1300 ppm CO2-ŜǉΦ ōȅ нмллΦέ
222 

 

330. If the emissions of greenhouse gases continue to develop as they do now, climate scientists 

expect global warming of more than 4°C above the pre-industrial level during this century 

(alone). As things currently stand, the world is, therefore, heading for climate change that is 

catastrophic for people and the environment.223 

 

IV.4. The relationship between fossil fuels, CO2 and global warming has been known for more 

than 100 years. 

 

331. According to the IPCC, scientists have known for more than 100 years that CO2 is a greenhouse 

gas and that CO2 in the atmosphere causes additional global warming.224 

 

332. As early as 1859, Irish physicist John Tyndall used lab experiments to describe that changes in 

CO2 in the atmosphere may explain all of the historical climate change discovered by 

geologists. 225 

 

333. Based on research and measurements, Svante Arrhenius, a Swedish scientist who was 

affiliated with Stockholm University, concluded in 1896 that the large-scale combustion of 

fossil fuels (mainly coal in those days) would cause atmospheric CO2 concentrations to rise and 

that it would result in global warming. As early as 1896, Arrhenius indicated that a 40% rise in 

CO2 concentrations in the atmosphere could lead to the melting of ice caps on earth.226 

                                                           
221

  Explanation: along with the other greenhouse gases, CO2 ƛǎ ŀƭǎƻ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ά/h2 ŜǉέΣ ǿƘƛŎƘ ǎǘŀƴŘǎ ŦƻǊ /h2 
equivalent. In that case, the other greenhouse gases such as methane gas have been converted into CO2 values. As the 
450 ppm eq also includes greenhouse gases such as methane in addition to CO2, the ultimate limit of (only) the 
cumulative quantity of CO2 in the atmosphere is, in fact, lower than 450 ppm.  

222
  IPCC 2013, AR5, WGIII, SPM, p.8 (exhibit 110) 

223
  Lt// нлмоΣ !wрΣ ²DLLLΣ {taΣ ǇΦу όŜȄƘƛōƛǘ ммлύΥ άBaseline scenarios, those without additional mitigation, result in global 

mean surface temperature increases in 2100 from 3.7C to 4.8C compared to pre-ƛƴŘǳǎǘǊƛŀƭ ƭŜǾŜƭǎΦέ 
224

  IPCC 2007, AR4, WGI, H1, p.103 (exhibit 111 ): ά¢ƘŜ ǊŜŀƭƛǎŀǘƛƻƴ ǘƘŀǘ 9ŀǊǘƘΩǎ ŎƭƛƳŀǘŜ ƳƛƎƘǘ ōŜ ǎŜƴǎƛǘƛǾŜ ǘƻ ǘƘŜ 
ŀǘƳƻǎǇƘŜǊƛŎ ŎƻƴŎŜƴǘǊŀǘƛƻƴǎ ƻŦ ƎŀǎŜǎ ǘƘŀǘ ŎǊŜŀǘŜ ŀ ƎǊŜŜƴƘƻǳǎŜ ŜŦŦŜŎǘ ƛǎ ƳƻǊŜ ǘƘŀƴ ŀ ŎŜƴǘǳǊȅ ƻƭŘΦέ  

225
  IPCC 2007, AR4, WG1, H1, ǇΦмлоΥ όŜȄƘƛōƛǘ ммм άIn 1859, John Tyndall (1861) identified through laboratory experiments 
ώΦΦϐ ǘƘŀǘ ŎƘŀƴƎŜǎ ƛƴ ǘƘŜ ŀƳƻǳƴǘ ƻŦ ώΧϐ CO2 ŎƻǳƭŘ ƘŀǾŜ ǇǊƻŘǳŎŜŘ Ψŀƭƭ ǘƘŜ Ƴǳǘŀǘƛƻƴǎ ƻŦ ŎƭƛƳŀǘŜ ǿƘƛŎƘ ǘƘŜ ǊŜǎŜŀǊŎƘŜǎ ƻŦ 
geologists revealΦέ ¢ȅƴŘŀƭƭΩǎ ǿƻǊƪ ƛƴ ǉǳŜǎǘƛƻƴ ƛǎ ŜƴǘƛǘƭŜŘ Ψhƴ ǘƘŜ ŀōǎƻǊǇǘƛƻƴ ŀƴŘ ǊŀŘƛŀǘƛƻƴ ƻŦ ƘŜŀǘ ōȅ ƎŀǎŜǎ ŀƴŘ ǾŀǇƻǳǊǎΣ 
ŀƴŘ ƻƴ ǘƘŜ ǇƘȅǎƛŎŀƭ ŎƻƴƴŜŎǘƛƻƴΩ ŀƴŘ ƛǘ ǿŀǎ ǇǳōƭƛǎƘŜŘ ƛƴ Philosophical Magazine and Journal of Science, 1861, Vol 22, p. 
277 et seq. 

226
  IPCC 2007, AR4, WGI, H1Σ ǇΦмлр όŜȄƘƛōƛǘ мммύΥ άIn 1895, Svante Arrhenius (1896) followed with a climate prediction 

based on greenhouse gases, suggesting that a 40% increase or decrease in the atmospheric abundance of the trace gas 
CO2 might trigger the glacial advances and retreatsΦέ !ǊǊƘŜƴƛǳǎΩ ǿƻǊƪ ƛƴ ǉǳŜǎǘƛƻƴ ƛǎ ŜƴǘƛǘƭŜŘ Ψhƴ ǘƘŜ ƛƴŦƭǳŜƴŎŜ of 
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334. In the 1930s, British meteorologist Guy Stewart Callendar started collecting data from 150 

weather stations across the world and he also started his own measurements. His findings 

were that between 1890 and 1910, concentrations of CO2 had risen from 290 ppm to 303 ppm 

and in 1930 to 310 ppm. Based on his findings, Callendar concluded in 1938 that by using fossil 

ŦǳŜƭǎΣ ǿŜ ǿŜǊŜ ŎƻƴǎƛŘŜǊŀōƭȅ ŎƘŀƴƎƛƴƎ ǘƘŜ ŀǘƳƻǎǇƘŜǊŜΩǎ ŎƻƳǇƻǎƛǘƛƻƴ ŀǘ ŀ ǇŀŎŜ ǘƘŀǘ ǿŀǎ ƘƛƎƘƭȅ 

exceptional in terms of geological time scales and that the potential effects of such change 

should, therefore, be studied closer.227 

 

335. In the 1950s, American chemist Charles David Keeling started registering CO2 concentrations in 

the atmosphere with a higher degree of accuracy, using better technology. He incorporated his 

data into a graph called the Keeling curve which, as indicated by the IPCC, has obtained iconic 

status in the world of climate science (the NOAA figure included earlier in this summons shows 

the Keeling curve from the 1960s onwards).228 When Keeling started his measurements in the 

1950s, CO2 concentrations were around 315 ppm, in 1980, they were 340 ppm, in 1990, they 

were 355 ppm and they have now reached around 410 ppm (2018/2019). From 1978 onwards, 

it was possible to use satellites for measurements, which meant we had an additional method 

to prepare a picture that covered the entire world. These measurements, which are still 

ǳǇŘŀǘŜŘ ŜǾŜǊȅ ŘŀȅΣ ŎƻƴŦƛǊƳŜŘ ǘƘŜ ǊŜƭƛŀōƛƭƛǘȅ ƻŦ YŜŜƭƛƴƎΩǎ ǇǊŜǾƛƻǳǎ ƳŜŀǎǳǊŜƳŜƴǘǎ. 

 

336. In 1957, oceanographer Professor Roger Revelle and Austrian chemist Hans Suess concluded in 

their report that human CO2 emissions are likely to cause global warming. With their report, 

they disproved another scientific theory, namely that the oceans would absorb most of the 

CO2 emitted by man. At the time, Revelle and Suess demonstrated that the oceans only absorb 

only about 50% of the CO2 emitted by human beings and that the rest remains in the 

atmosphere in the form of greenhouse gas. They also concluded that the oceans emit some of 

the absorbed CO2 into the atmosphere as a result of chemical processes and that these 

emissions increase as the ocean's water warm due to global warming. As the earth continues 

to warm and as the CO2 ǎŀǘǳǊŀǘƛƻƴ ƻŦ ǘƘŜ ƻŎŜŀƴΩǎ ǿŀǘŜǊ ƛƴŎǊŜŀǎŜǎΣ ǘƘŜ ƻŎŜŀƴΩǎ ŀōǎƻǊǇǘƛƻƴ 

properties decline and more and more CO2 remains in the atmosphere in the form of 

greenhouse gas.229 

 

                                                                                                                                                                                     
ŎŀǊōƻƴƛŎ ŀŎƛŘ ƛƴ ǘƘŜ ŀƛǊ ǳǇƻƴ ǘƘŜ ǘŜƳǇŜǊŀǘǳǊŜ ƻŦ ǘƘŜ ƎǊƻǳƴŘΩ ŀƴŘ ƛǘ ǿŀǎ ǇǳōƭƛǎƘŜŘ ƛƴ ǘƘŜ tƘƛƭƻǎƻǇƘƛŎŀƭ aŀƎŀȊƛƴŜ ŀƴŘ 
Journal of Science, 1896, Vol 41, p.237 et seq. 

227
  IPCC 2007, AR4, WGI, H1, p.105 (exhibit 111): άDΦ {Φ /ŀƭƭŜƴŘŀǊ όмфоуύ ώΧϐ ŦƻǳƴŘ ǘƘŀǘ ŀ doubling of atmospheric CO2 

concentration resulted in an increase in the mean global temperature of 2°C, with considerably more warming at the 
poles, and linked increasing fossil fuel combustion with a rise in CO2 ŀƴŘ ƛǘǎ ƎǊŜŜƴƘƻǳǎŜ ŜŦŦŜŎǘǎΥ Ψ!ǎ Ƴŀƴ ƛǎ ƴƻw changing 
the composition of the atmosphere at a rate which must be very exceptional on the geological time scale, it is natural to 
ǎŜŜƪ ŦƻǊ ǘƘŜ ǇǊƻōŀōƭŜ ŜŦŦŜŎǘǎ ƻŦ ǎǳŎƘ ŀ ŎƘŀƴƎŜΦέ /ŀƭƭŜƴŘŀǊΩǎ ǿƻǊƪ ƛƴ ǉǳŜǎǘƛƻƴ ƛǎ ŜƴǘƛǘƭŜŘ Ψ¢ƘŜ ŀǊǘƛŦƛŎƛŀƭ ǇǊƻŘǳŎǘƛƻƴ ƻŦ 
carōƻƴ ŘƛƻȄƛŘŜ ŀƴŘ ƛǘǎ ƛƴŦƭǳŜƴŎŜ ƻƴ ǘŜƳǇŜǊŀǘǳǊŜΩ ŀƴŘ ƛǘ ǿŀǎ ǇǳōƭƛǎƘŜŘ ƛƴ ǘƘŜ Quarterly Journal of the Royal 
Meteorological Society, Vol 64, p. 223 et seq. 

228
  IPCC 2007, AR4, WG1, H1Σ ǇΦмлл όŜȄƘƛōƛǘ мммύΥ άThe high-accuracy measurements of atmospheric CO2 concentration, 

initiated by Charles David Keeling in 1958, constitute the master time series documenting the changing composition of 
the atmosphere (Keeling, 1961, 1998). These data have iconic status in climate change science as evidence of the effect 
of humaƴ ŀŎǘƛǾƛǘƛŜǎ ƻƴ ǘƘŜ ŎƘŜƳƛŎŀƭ ŎƻƳǇƻǎƛǘƛƻƴ ƻŦ ǘƘŜ Ǝƭƻōŀƭ ŀǘƳƻǎǇƘŜǊŜΦέ  

229
  IPCC 2007, AR4, WGI, H1, p.105 (exhibit 111): άRevelle and Suess (1957) explained why part of the emitted CO2 was 

observed to accumulate in the atmosphere rather than being completely ŀōǎƻǊōŜŘ ōȅ ǘƘŜ ƻŎŜŀƴǎΦέ See also the work of 
Revelle and Sues, entitled Carbon Dioxide Exchange Between Atmosphere and Ocean and the Question of an Increase 
of Atmospheric CO2 During the Past Decades, published in 1957 In Tellus, Vol 9, p.18 et seq. 
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337. The 1957 report by Revelle and Suess made it very clear that during the carbon cycle, the 

atmosphere, the oceans, land and the ecosystems all interact and that human emissions of CO2 

could have a bigger impact on the global climate than was initially thought. 

 

338. The report by Revelle and Suess proved to be the starting shot for the extensive, international 

climate studies that were conducted since and which will also be discussed in this summons, 

also in light of the research that was conducted by Shell and other businesses in the fossil 

sector since then. 

 

IV.5 WARMING TO DATE AND DELAYS IN THE CLIMATE SYSTEM 

 

339. The fact that earth warms due to higher concentrations of CO2 in the atmosphere has been 

known for a very long time. It brings up the question of how much the average temperature of 

the earth has risen since the start of the industrial revolution as a result of increasing CO2 

concentrations. 

 

340. According to the IPCC, to date, the average earth temperature has risen by about 1.0°C 

(bandwidth 0.8 to 1.2°C) compared to pre-industrial levels and global warming at its current 

pace will increase by an average of 0.2°C each decade as a result of historical and current 

emissions: 

 

άIǳƳŀƴ ŀŎǘƛǾƛǘƛŜǎ ŀǊŜ ŜǎǘƛƳŀǘŜŘ ǘƻ ƘŀǾŜ ŎŀǳǎŜŘ ŀǇǇǊƻȄƛƳŀǘŜƭȅ мΦлɕ/ ƻŦ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ŀōƻǾŜ 

pre-ƛƴŘǳǎǘǊƛŀƭ ƭŜǾŜƭǎΣ ǿƛǘƘ ŀ ƭƛƪŜƭȅ ǊŀƴƎŜ ƻŦ лΦуɕ/ ǘƻ мΦнɕ/ ώΧ 9ǎǘƛƳŀǘŜŘ ŀƴǘƘǊƻǇƻƎŜƴƛŎ Ǝƭƻōŀƭ 

ǿŀǊƳƛƴƎ ƛǎ ŎǳǊǊŜƴǘƭȅ ƛƴŎǊŜŀǎƛƴƎ ŀǘ лΦнɕ/ όƭƛƪŜƭȅ ōŜǘǿŜŜƴ лΦмɕ/ ŀƴŘ лΦоɕ/ύ ǇŜǊ ŘŜŎŀŘŜ ŘǳŜ ǘƻ Ǉŀǎǘ 

ŀƴŘ ƻƴƎƻƛƴƎ ŜƳƛǎǎƛƻƴǎ όƘƛƎƘ ŎƻƴŦƛŘŜƴŎŜύΦέ 
230

 

 

341. Current global warming of 1°C already has an impact on important ecosystems and is felt on all 

continents and in all oceans: 

 

άIǳƳŀƴ ƛƴŦƭǳŜƴŎŜ Ƙŀǎ ōŜŜƴ ŘŜǘŜŎǘŜŘ ƛƴ ǿŀǊƳƛƴƎ ƻŦ ǘƘŜ atmosphere and the ocean, in changes in 

ǘƘŜ Ǝƭƻōŀƭ ǿŀǘŜǊ ŎȅŎƭŜΣ ƛƴ ǊŜŘǳŎǘƛƻƴǎ ƛƴ ǎƴƻǿ ŀƴŘ ƛŎŜΣ ŀƴŘ ƛƴ Ǝƭƻōŀƭ ƳŜŀƴ ǎŜŀ ƭŜǾŜƭ ǊƛǎŜ ώΧϐ Lƴ 

recent decades, changes in climate have caused impacts on natural and human systems on all 

continents and across the oceŀƴǎΦέ
231 

 

342. According to the IPCC, climate-related extremes such as heat waves, droughts, floods, cyclones 

and wildfires reveal that many human and natural systems are vulnerable to global warming 

and its consequences, such as the disruption of food production and water reserves, damage 

to the infrastructure and settlements and the deterioration of the lives, health and well-being 

of man: 

 

άLƳǇŀŎǘǎ ŦǊƻƳ ǊŜŎŜƴǘ ŎƭƛƳŀǘŜ ǊŜƭŀǘŜŘ ŜȄǘǊŜƳŜǎΣ ǎǳŎƘ ŀǎ ƘŜŀǘ ǿŀǾŜǎΣ ŘǊƻǳƎƘǘǎΣ ŦƭƻƻŘǎΣ ŎȅŎƭƻƴŜǎΣ 

and wildfires, reveal significant vulnerability and exposure of some ecosystems and many human 

systems to current climate variability (very high confidence). Impacts of such climate-related 
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  IP// нлмуΣ Dƭƻōŀƭ ²ŀǊƳƛƴƎ ƻŦ мΦрɕ/ {ta ǇΦс όŜȄƘƛōƛǘ морύ 
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  IPCC 2013, AR5, SYR, p.47 (exhibit 112) 
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extremes include alteration of ecosystems, disruption of food production and water supply, 

damage to infrastructure and settlements, morbidity and mortality, and consequences for mental 

health and human well-ōŜƛƴƎΦέ
232 

 

343. The consequences of global warming to date are, therefore, already significant( for more 

information, see Chapter VII below). It is ŀƭǎƻ ƛƳǇƻǊǘŀƴǘ ǘƻ ƪƴƻǿ ǘƘŀǘ ǘƘŜ ŎƭƛƳŀǘŜ ǎȅǎǘŜƳΩǎ 

response to greenhouse gases is delayed, as a result of which global warming and the effects 

thereof manifest themselves with a delay too. It takes 30 to 50 years before increased 

concentrations of atmospheric greenhouse gases will reach their full warming effect in the 

atmosphere.233 234 235It takes even longer (centuries and millenniums) before the full warming 

effect is reached in ice masses and deeper oceans, as these elements of the climate system 

warm slowest.236 

 

344. The consequences of this decade-long delay between an increase in atmospheric CO2 

concentrations and the associated global warming is that the emissions of the past decades 

have yet to show their effects. This means that even if CO2 concentrations were to remain level 

ŀǘ ǘƻŘŀȅΩǎ /h2 concentrations for the remainder of this century, the earth would still warm by 

an additional 0.6°C, according to the IPCC: 

 

ά¢ƘŜ ŎƭƛƳŀǘŜ ǎȅǎǘŜƳ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ƎǊŜŜƴƘƻǳǎŜ ƎŀǎŜǎ ŀƴŘ ŀŜǊƻǎƻƭǎ ŦƻǊŎƛƴƎ ƛǎ ŎƘaracterized by an 

inertia, driven mainly by the oceans...The AR4
237

 showed that if concentration of greenhouse 

gases were held constant at present day level, the Earth surface would still continue to warm by 

about 0.6°C over the 21
st
 century relative to the year 2000. This is the climate commitment to 

ŎǳǊǊŜƴǘ ŎƻƴŎŜƴǘǊŀǘƛƻƴǎ ώΦΦΦϐ έ
238 

 

345. Together with the warming of 1°C already measured (with a bandwidth between 0.8 and 

1.2°C), we, therefore, have to allow for global warming of approximately 1.6°C (1.4 to 1.8°C) 

compared to the pre-industrial levels unless the CO2 concentrations were to fall below the 

current levels in the next few decades (see also Chapter XI.2.2).239 
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  IPCC 2013, AR5, WGII, SPM p.6 (exhibit 113) 
233

  Vellinga 2011. Hoezo Klimaatverandering (exhibit 114) P. Vellinga is the co-author of various IPCC chapters; on p.51 and 
52, he explains the delay and he argues that it will take 30 to 50 years before the average temperature on earth has 
adjusted itself to the higher concentrations of greenhouse gases.  

234
  Lt// нлмоΣ !wрΣ ²DLΣ IΦмлΣ ǇΦфнлΣ ǿƘƛŎƘ ƳŜƴǘƛƻƴǎ ΨƳŀƴȅ ŘŜŎŀŘŜǎΩ (exhibit 115) 

235
  Hansen 2004. Hansen is the co-author of various IPCC chapters and in his publication (exhibit 116), he mentions a delay 

of 25 to 50 years (p.1) http://meteor a.ucsd.edu/cap/pdffiles/Hansen-04-29-05.pdf 
236

  The warming of the oceans process, for instance, is extremely slow because, initially, the warming of the atmosphere 
ƻƴƭȅ ǿŀǊƳǎ ǘƘŜ ƻŎŜŀƴΩǎ ǎǳǊŦŀŎŜΣ ǘƘŜ ǘƻǇ ƭŀȅŜǊ ƻŦ ǘƘŜ ƻŎŜŀƴ ǿŀǘŜǊǎΦ ¢Ƙƛǎ ǿŀǊƳŜŘ-up top layer then slowly emits its 
warmth to a deeper layer of water which in its turn emits to an even deeper layer, and so on. Today's emissions, 
therefore, will have an impact for centuries to come and cast a very long shadow towards the future: ά/ǳƳǳƭŀǘƛǾŜ 
emissions of CO2 largely determine global mean surface warming by the late 21st century and beyond (see Figure 
SPM.10). Most aspects of climate change will persist for many centuries even if emissions of CO2 are stopped. This 
represents a substantial multi-century climate change commitment created by past, present and future emissions of 
CO2ΦέΣ IPCC 2013, AR5, WGI, SPM, p.27 (see reference list, exhibit 099) 

237
  ά!wпέ ƛǎ ǘƘŜ ŀōōǊŜǾƛŀǘƛƻƴ ƻŦ !ǎǎŜǎǎƳŜƴǘ wŜǇƻǊǘ пΣ ǘƘŜ ŦƻǳǊǘƘ Lt// ǊŜǇƻǊǘΣ ǿƘƛŎƘ ǿŀǎ ǇǳōƭƛǎƘŜŘ ƛƴ нллтΦ 

238
  IPCC 2013, AR5, WGI, H.12, p.1106 (Exhibit 101):  

239
  The fact that CO2 that has already been emitted will definitely result in considerable extra global warming in the 

following decades and that the climate system has a delayed response of decades to emitted CO2 is something which 
scientists have known for a very long time and which was clearly communicated as early as 1985 and 1998 at the UN 
climate conference in Villach and Toronto respectively. It is also included in the reports of these conferences (see 
below, in Chapter V.3 and V.4). 

http://meteora.ucsd.edu/cap/pdffiles/Hansen-04-29-05.pdf
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346. The fact that the emissions of the past decade will create all this additional global warming is 

due to the fact that during the past decades saw a lot of the emissions took place after the 

industrial revolution. This becomes clear in the figure from the IPCC below: 

 

 
 

347. This figure from the IPCC report from 2013/2014 (Synthesis Report, p. 45) clearly shows the 

amount of CO2 emitted each year since 1850 (on the left) and the totals since 1750 (on the 

right).240 The cumulative quantities of anthropogenic emissions between 1850 and 1950 are 

only a fraction of the emission growth since 1950 and, in particular, since 1980. So this 

emission growth from the early 1980s until today will cause the aforementioned anticipated 

further global warming to 1.6°C during the coming decades. Global warming will increase even 

further if CO2 concentrations continue to rise and if due to continuous global CO2 emissions, 

they were to stabilise at a level higher than the current 410 ppm. 

 

348. The IPCC shows that because of the aforementioned delay in the climate system, climate 

change will without a doubt have more impact on society even under the most stringent 

mitigation scenarios, which would necessitate adaptation to the changes yet to come, no 

matter what: 

 

ά9ǾŜƴ ǘƘŜ Ƴƻǎǘ ǎǘǊƛƴƎŜƴǘ ƳƛǘƛƎŀǘƛƻƴ ŜŦŦƻǊǘǎ Ŏŀƴƴƻǘ ŀǾƻƛŘ ŦǳǊǘƘŜǊ ƛƳǇŀŎǘǎ ƻŦ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ƛƴ ǘƘŜ 

next few decades, which maƪŜǎ ŀŘŀǇǘŀǘƛƻƴ ǳƴŀǾƻƛŘŀōƭŜΦέ
241 

 

349. However, it will be clear that current CO2 levels, even if the energy transition were to speed up 

enormously, will continue to rise as the phasing out of the production and consumption of 

fossil fuels has not started yet. After all, we cannot just stop using fossil fuels from one day to 

the next. This means the transformation from a global society which currently still 

predominantly runs on the combustion of fossil energy to a society which will require 

alternative sustainable energy, for the most part, cannot take place in just a couple of years. 

During this transition phase to sustainable power supplies, we will, therefore, still have to burn 
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  IPCC 2014, AR5, SYR, p. 45 (exhibit 112)  
241

  IPCC 2014, AR5, WGII, H1 p.14 (exhibit 117) 
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more fossil carbon. The additional greenhouse gas emissions associated with that will 

contribute to further global warming. 

 

350. In other words, in the event of system changes (such as a change to the energy system), 

society will experience a similar delay of new input as the delay that is inherent to the climate 

system. In literature, this is referred to as the lock-in effect. The result of that is that if highly 

strict net emission reductions are not forthcoming, future global warming is likely to (far) 

exceed the aforementioned 1.6°C. How much more extensive this global warming will be 

depends on the speed of the transformation to an alternative sustainable power supply and, 

therefore, on how fast greenhouse gas emissions that are added to existing concentrations in 

the atmosphere can be reduced so that the cumulative CO2 concentrations in the atmosphere 

can stabilise as quickly as possible. As mentioned before, when we continue the current global 

emissions trend, we can expect catastrophic global warming of 4°C or more within this century. 

 

351. For that reason, the speed of the transformation to a sustainable power supply ultimately 

determines the nature and gravity of climate change and, as such, the nature of our future. 
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V. THE ORIGINS OF THE INTERNATIONAL CLIMATE POLICY AND THE UN CLIMATE CONVENTION 

 

352. As climate change caused by the changing ŎƻƳǇƻǎƛǘƛƻƴ ƻŦ ŜŀǊǘƘΩǎ ŀǘƳƻǎǇƘŜǊŜ ŘǳŜ ǘƻ /h2 

emissions is a global and, therefore, an international problem, it is obvious that the subject of 

ΨŎƭƛƳŀǘŜ ŎƘŀƴƎŜΩ ǿƻǳƭŘ ōŜ ŘƛǎŎǳǎǎŜŘ ǿƛǘƘƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎΦ 

 

V.1 UNITED NATIONS CONFERENCE ON THE HUMAN ENVIRONMENT 1972, STOCKHOLM 

 

353. The first time climate change featured on the agenda of the United Nations was in 1972, 

during the UN conference in Stockholm about the human environment (United Nations 

Conference on the Human Environment). During that conference, it was decided to set up a 

special UN organisation for the issue of climate change and for other international 

environmental issues. To implement that decision, the United Nations Environment 

Programme, or UNEP, was set up.242 

 

V.2 UNITED NATIONS WORLD CLIMATE CONFERENCE 1979, GENEVA 

 

354. The first world climate conference was held in Geneva, Switzerland, in 1979. It was organised 

by UNEP and another UN organisation, the World Meteorological Organization (WMO). The 

conference urged the countries of the world to take preventive measures against potential 

anthropogenic climate change that could harm the well-being of humanity (άǘƻ ŦƻǊŜǎŜŜ ŀƴŘ ǘƻ 

prevent potential man-made changes in climate that might be adverse to the well-being of 

ƘǳƳŀƴƛǘȅέ).243 A Shell delegation attended this conference.244 

 

V.3 UNITED NATIONS WORLD CLIMATE CONFERENCE 1985, VILLACH 

 

355. In 1985, the UNEP and WMO organised a conference in Villach, Austria, in which 29 countries 

took part. At the end of this conference, the scientists, in consensus, presented a message to 

politicians, saying that as a result of the rising levels of CO2 caused by the growing and 

unabated use of fossil fuels, we have to anticipate historically high global warming: 

 

ά!ǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ƛƴŎǊŜŀǎƛƴƎ ŎƻƴŎŜƴǘǊŀǘƛons of greenhouse gasses, it is now believed that in the 

first half of the next century a rise of global mean temperature could occur which is greater than 

ŀƴȅ ƛƴ ƳŀƴΩǎ ƘƛǎǘƻǊȅέ 245 

 

The statement also explains that continued global warming is unavoidable (due to the 

aforementioned delayed effect) on account of historical emissions but that we can still limit 

the climate change we have started by taking emission-reducing measures. 
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  For the origins of UNEP and the link with the UN Conference in 1972, see Wikipedia (exhibit 118)  
243

  WMO 1979: Proceedings of the World climate Conference (WMO) Geneva 12-23 February 1979, p. 713 (exhibit 119)  
244

  WMO 1979: Proceedings of the World Climate Conference (WMO) Geneva 12-23 February 1979, p. 784 (exhibit 119) 
245

  UNEP/WMO/ICSU 1985 Conference Statement Villach 9-15 oktober 1985, p.1 (exhibit 120)  
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ά²ƘƛƭŜ ǎƻƳŜ ǿŀǊƳƛƴƎ ƻŦ ŎƭƛƳŀǘŜ ƴƻǿ ŀǇǇŜŀǊǎ ƛƴŜǾƛǘŀōƭŜ ŘǳŜ ǘƻ Ǉŀǎǘ ŀŎǘƛƻƴǎ ώƛΦŜ., to both past 

emissions and the failure to adopt policies to limit them], the rate and degree of future warming 

could be profoundly affected by governmental policies on energy conservation, use of fossil fuels, 

ŀƴŘ ǘƘŜ ŜƳƛǎǎƛƻƴ ƻŦ ǎƻƳŜ ƎǊŜŜƴƘƻǳǎŜ ƎŀǎŜǎΦέ
246 

 

V.4 UN CLIMATE CONFERENCE 1988, TORONTO 

 

356. In 1988, a new conference was held in Toronto, Canada, which attracted more than 300 

scientists, politicians and policymakers from 48 countries.247 The joint final statement is 

extremely insistent and calls for urgent action in order to prevent the major threat of serious 

anthropogenic climate change: 

 

άIǳƳŀƴƛǘȅ ƛǎ ŎƻƴŘǳŎǘƛƴƎ ŀƴ ǳƴƛƴǘŜƴŘŜŘΣ ǳƴŎƻƴǘǊƻƭƭŜŘΣ Ǝƭƻōŀƭƭȅ ǇŜǊǾŀǎƛǾŜ ŜȄǇŜǊƛƳŜƴǘ ǿƘƻǎŜ 

ultimate consequences could be second only to a global nuclear war. The Earth's atmosphere is 

being changed at an unprecedented rate by pollutants resulting from human activitiesώΧϐ ¢ƘŜǎŜ 

changes represent a major threat to international security and are already having harmful 

consequences over many parts of the globe. 

 

Far-reaching impacts will be caused by global warming and sea level rise, which are becoming 

increasingly evident as a result of continued growth in atmospheric concentrations of carbon 

dioxide ŀƴŘ ƻǘƘŜǊ ƎǊŜŜƴƘƻǳǎŜ ƎŀǎŜǎ ώΧϐ ¢ƘŜ ōŜǎǘ ǇǊŜŘƛŎǘƛƻƴǎ ŀǾŀƛƭŀōƭŜ indicate potentially severe 

economic and social dislocation for present and future generations, which will worsen 

international tensions and increase risk of conflicts among and within nations. It is imperative to 

act now ώΧϐέ
248 (emphasis added) 

 

357. The conference of 1988 therefore urges governments, industrial and non-governmental 

organisations to take immediate action in order to fight the (imminent) climate crisis.249 The 

Conference Statement then discusses the anticipated impact of increasing emissions of 

greenhouse gases and the all-encompassing threat it poses: 

 

ά/ƻƴǘƛƴǳƛƴƎ ŀƭǘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ Ǝƭƻōŀƭ ŀǘƳƻǎǇƘŜǊŜ ǘƘǊŜŀǘŜƴǎ Ǝƭƻōŀƭ ǎŜŎǳǊƛǘȅΣ ǘƘŜ ǿƻǊƭŘ ŜŎƻƴƻƳȅΣ 

and the natural environment [..] These changes will: 

1 Imperil human health and well being; 

2 Diminish global food security, through increase soil erosion and greater shifts and uncertainties 

in agricultural production, particularly for many vulnerable regions; 

3 Change the distribution and seasonal availability of fresh water resources; 

4 Increase political instability and the potential for international conflict; 

5 Jeopardize prospects for sustainable development and reduction of poverty; 

6 Accelerate extinction of animal and plant species upon which human survival depends; 
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 UNEP/WMO/ICSU 1985 Conference Statement Villach 9-15 oktober 1985, p.1 (exhibit 120)  
247

 CIEL 1990, Conference Statement Toronto 27-30 juni 1988 (exhibit 121) the conference statement was published in in 
American University Journal for International Law & Policy, The changing atmosphere: Implications for global security 
(1990), p.1 (= p. 515 of the Journal).  

248
 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.1 (= p.515 of the Journal) (exhibit 121) 

249
 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.1 (= p.515 van de Journal) (exhibit 121) also: Zillman 2009: 

Bulletin of WMO titled A History of Climate Activities, containing report of WMO on the conference 1988 (exhibit 122) 
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7 Alter yield, productivity and biological diversity of natural and managed ecosystems, 

ǇŀǊǘƛŎǳƭŀǊƭȅ ŦƻǊŜǎǘǎ ώΧϐέ 250 (emphasis added) 

 

358. The statement also discusses the anticipated rise in temperature and it warns that it will be 

unprecedented and disruptive: 

 

ά¢ƘŜ ŀŎŎŜƭŜǊŀǘƛƴƎ ƛƴŎǊŜŀǎŜ ƛƴ Ŏoncentrations of greenhouse gases in the atmosphere, if continued, 

will result in a probable rise in the mean surface temperature of the Earth of 1.5 to 4.5
°
C before 

ǘƘŜ ƳƛŘŘƭŜ ƻŦ ǘƘŜ ƴŜȄǘ ŎŜƴǘǳǊȅ ώΧϐ LŦ ŎǳǊǊŜƴǘ ǘǊŜƴŘǎ ŎƻƴǘƛƴǳŜΣ ǘƘŜ ǊŀǘŜǎ ŀƴŘ ƳŀƎƴƛǘǳŘŜ ƻŦ climatic 

change in the next century may substantially exceed those experienced over the last 5000 years. 

Such high rates of change would be sufficiently disruptive that no country is likely to benefit in 

total ŦǊƻƳ ŎƭƛƳŀǘƛŎ ŎƘŀƴƎŜΦέ
 251 

 

359. Again, as in Villach мфурΣ ƛǘ ƳŀƪŜǎ ǳǎ ŀǿŀǊŜ ƻŦ ǘƘŜ ŎƭƛƳŀǘŜΩǎ ŘŜƭŀȅŜŘ ǊŜǎǇƻƴǎŜΣ ƛƴ ƻǘƘŜǊ ǿƻǊŘǎΣ 

that continued global warming is already inevitable: 

 

ά¢ƘŜǊŜ Ŏŀƴ ōŜ ŀ ǘƛƳŜ ƭŀƎ ƻŦ ǘƘŜ ƻǊŘŜǊ ƻŦ ŘŜŎŀŘŜǎ ōŜǘǿŜŜƴ ǘƘŜ ŜƳƛǎǎƛƻƴ ƻŦ ƎŀǎŜǎ ƛƴǘƻ ǘƘŜ 

atmosphere and their full manifestation in atmospheric and biological consequences. Past 

ŜƳƛǎǎƛƻƴǎ ƘŀǾŜ ŀƭǊŜŀŘȅ ŎƻƳƳƛǘǘŜŘ ǇƭŀƴŜǘ ŜŀǊǘƘ ǘƻ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ǿŀǊƳƛƴƎΦέ
252 

 

360. The final statement from 1988 also argues that the transition to a sustainable future means we 

have to switch to non-fossil fuels and that we need to increase energy efficiency: 

 

ά¢ƘŜ ǘǊŀƴǎƛǘƛƻƴ ǘƻ ŀ ǎǳǎǘŀƛƴŀōƭŜ ŦǳǘǳǊŜ ǿƛƭƭ ǊŜǉǳƛǊŜ ƛƴǾŜǎǘƳŜƴǘǎ ƛƴ ŜƴŜǊƎȅ ŜŦŦƛŎƛŜƴŎȅ ŀƴŘ ƴƻƴ-fossil 

ŜƴŜǊƎȅ ǎƻǳǊŎŜǎ ώΧϐέ
253 

 

361. The statement, therefore, recommends that governments and the industry immediately 

proceed (i) to switch investments to sustainable energy on a large scale, (ii) to make 

considerable energy reductions and (iii) to use product labels to inform consumers of CO2 

pollution caused by the production and use of fossil products: 

 

άRecommended Immediate Action: A. By Governments and Industry 

ώΧϐ 9ƴŜǊƎȅ ǊŜǎŜŀǊŎƘ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ ōǳŘƎŜǘǎ Ƴǳǎǘ ōŜ ƳŀǎǎƛǾŜƭȅ ŘƛǊŜŎǘŜŘ ǘƻ ƭƻǿ ŀƴŘ ƴƻƴ-C02 

ŜƳƛǘǘƛƴƎ ŜƴŜǊƎȅ ƻǇǘƛƻƴǎ ώΧϐ !ƴ ƛƴƛǘƛŀƭ Ǝƭƻōŀƭ Ǝƻŀƭ ǎƘƻǳƭŘ ōŜ ǘƻ ǊŜŘǳŎŜ C02 emissions by 

approximately 20 percent of 1988 levels by the year 2005 [..] Products should be labelled to allow 

consumers to judge the extent and nature of contamination of the atmosphere which arises from 

ǘƘŜ ƳŀƴǳŦŀŎǘǳǊŜ ŀƴŘ ǳǎŜ ƻŦ ǘƘŜ ǇǊƻŘǳŎǘΦέ
254 

 

362. This call from the 1988 climate conference to governments and the industry to proceed with 

an energy transition and to take specific measures can be called a historic event and rightly so, 

as this was the first time for a scientific conference to urge the main perpetrators of the 

climate issue to take immediate action. It demonstrates the concern already prevalent in the 
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 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.2 (= p.516 of the Journal) (exhibit 121) 
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 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.2 (= p.516 of the Journal) (exhibit 121) 
252

 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.3 (= p.516 of the Journal) (exhibit 121) 
253

 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.5 (= p.516 of the Journal) (exhibit 121) 
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 CIEL 1990, Conference Statement Toronto 27-30 juni 1988, p.7-8 (= p.516 of the Journal) (exhibit 121) 
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scientific community at that time. Within that context, the final statement urged the UN to 

draw up a convention to combat climate change and to protect the atmosphere (which would 

be done in 1992, in the shape of the United Nations Framework Convention on Climate Change 

(UNFCCC)) and to continue to support the work of the scientific UN Intergovernmental Panel 

on Climate Change (IPCC) that had been set up that year (1988). 

 

V.5 CREATION OF THE IPCC (1988) AND SETUP 

363. Since 1988, scientific knowledge of the causes and consequences of climate change is regularly 

brought together and evaluated by the Intergovernmental Panel on Climate Change (IPCC), a 

scientific organisation that was set up in that year by the United Nations Environment 

Programme (UNEP) and the World Meteorological Organization (WMO). The IPCC reports are 

the scientific basis for the international intergovernmental collaboration to stop climate 

change. In 1990, the IPCC published its first Assessment Report. In this report, the IPCC 

concluded that emissions caused by human activity cause a substantial increase of the 

concentration of greenhouse gases in the atmosphere and that this reinforces the greenhouse 

effect, which in its turn causes additional global warming. The IPCC, therefore, urged countries 

to collaborate so as to come to an international climate convention to prevent an 

anthropogenic climate change that harms people and the environment. 

 

364. After the first Assessment Report of 1990, new editions followed in 1995, 2001 and 2007. In 

2013 and 2014, the fifth IPCC Assessment Report was published (the part written by working 

group I was published in 2013 and the other parts in 2014).255 In 2018, the IPCC published its 

most recent report, a special report (abbreviated to SR15) that discusses the differences 

between global warming of 1.5°C and 2°C. More and more scientific knowledge of the subjects 

discussed by the IPCC is now available, which means the scope and depth of these reports 

have also increased. 

 

365. The IPCC is subdivided into three working groups that analyse the scientific situation with 

regard to: 

1) the existing scientific knowledge (working group I); 

2) the consequences of climate change for the environment, the economy and society 

(working group II); and 

3) the potential strategies in reply to these changes (working group III).256 

 

366. In this case, apart from the most recent IPCC SR15 report from 2018, we will mainly draw on 

the reports from the (working groups of) the IPCC from 2007 and 2013/2014. One reason for 

this is that the accusation aimed at Shell is that the company should have known of the need 

to reduce its fossil activities as early as 2007, also with a view to the contents of the fourth 

report from the IPCC. 

 

367. The IPCC reports form the basis for the international intergovernmental collaboration to stop 

climate change, which gives these reports a special status. These reports are drawn up with 
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  IPCC Website under reports (exhibit 123) 
256

  IPCC Website under structure (exhibit 124)  
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the utmost care, which justifies their special status even more. A draft report from the IPCC 

(and the individual documents that form a part of that) is initially verified on two levels before 

it can be adopted, as evidenced by the Principles Governing IPCC Work, principle 3 of which 

reads: 

 

άLt// ŘƻŎǳƳŜƴǘǎ ǎƘƻǳƭŘ ƛƴǾƻƭǾŜ ōƻǘƘ ǇŜŜǊ ǊŜǾƛŜǿ ōȅ ŜȄǇŜǊǘǎ ŀƴŘ ǊŜǾƛŜǿǎ ōȅ ƎƻǾŜǊƴƳŜƴǘǎέΦ
257 

 

368. In practice, the draft report is presented to external experts (who are not involved in the IPCC). 

As soon as the draft has withstood the test of criticism from these external experts, the draft 

document has to be presented to the 195 affiliated countries during a second verification 

round. These countries often forward the draft to a group of international scientists and 

(national) non-governmental organisations for a second opinion. This way, countries are given 

the opportunity to make recommendations or to comment on the draft report. The IPCC then 

has to study and assess the feedback from the second round again so that the report can be 

amended, if necessary, before it is adopted at a plenary meeting (third round) (principle 11): 

 

ά/ƻƴŎƭǳǎƛƻƴǎ ŘǊŀǿƴ ōȅ Lt// ǿƻǊƪƛƴƎ ƎǊƻǳǇǎ ŀƴŘ ŀƴȅ ǿƻǊƪƛƴƎ ƎǊƻǳǇǎΣ ŀǊŜ ƴƻǘ ƻŦŦƛŎƛŀƭ Lt// ǾƛŜǿǎ 

ǳƴǘƛƭ ǘƘŜȅ ƘŀǾŜ ōŜŜƴ ŀŎŎŜǇǘŜŘ ōȅ ǘƘŜ tŀƴŜƭ ƛƴ ŀ ǇƭŜƴŀǊȅ ƳŜŜǘƛƴƎΦέ
258 

 

369. The setup of the IPCC reports is very similar to the process of hearing both sides of the 

argument used in the legal world. After all, ultimately, scientific visions are given at three 

layers of the process of hearing both sides of the argument, which is why the IPCC findings 

have a special status. On its website, the IPCC, therefore, qualifies itself - and deservedly so - 

ŀǎ άthe leading international body for the assessment of climate changeέΦ259 That status is, of 

course, also evidenced by the fact that all 195 affiliated countries use the IPCC reports as a 

basic principle to formulate the climate policy and that the IPCC reports have also been 

granted a special place in the UN Climate Convention discussed below.260 

 

V.6 THE 1992 UN CLIMATE CONVENTION 

 

370. The UN Climate Convention, or the United Nations Framework Convention on Climate Change 

(UNFCCC), dates from 1992 (more than 25 years ago) and came into effect on 21 March 1994. 

A total of 195 countries and one regional organisation (the EU) are affiliated with the 

Convention.261 
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 IPCC 2010 Statement on IPCC Principles and Procedures (exhibit 125) 
258

 IPCC 2010 Statement on IPCC Principles and Procedures (exhibit 125) 
259

 IPCC.ch website under organisation (exhibit 126)  
260

 Article 21 of the UN Climate Convention stipulates that the IPCC provides the contracting states with scientific and 
technical advice and that the Secretariat set up under the Convention has to facilitate this. Article 21 explains that the 
Secretariat can also consult other qualifying scientific organisations. Practice has shown that the Secretariat uses, 
among other things, reports and advice from the two incorporating parties of the IPCC (the WMO and UNEP) and the 
World Bank, for instance, which is why this summons will also rely on the reports from these organisations. 

261
 UNFCCC 1992 United Nations Framework Convention on Climate Change Status of ratification (exhibit 022)  
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V.6.1 Main objective of the Convention 

 

371. The main objective of the UN Climate Convention is to prevent dangerous man-made climate 

change. This can be achieved by stabilising the concentrations of greenhouse gases in the 

atmosphere on a level on which a dangerous anthropogenic disruption of the climate system is 

prevented. According to the Convention, this level must be reached within a time frame that is 

sufficient to allow ecosystems to naturally adapt to climate change, to ensure that food 

production is not jeopardised and economic developments can continue in a sustainable 

manner. The ad verbatim text of Article 2 of the Climate Convention reads as follows: 

 

ά¢ƘŜ ǳƭǘƛƳŀǘŜ ƻōƧŜŎǘƛǾŜ ƻŦ ǘƘƛǎ /ƻƴǾŜƴǘƛƻƴ ŀƴŘ ŀƴȅ ǊŜƭŀǘŜŘ ƭŜƎŀƭ ƛƴǎǘǊǳƳŜƴǘǎ ǘƘŀǘ ǘƘŜ /ƻƴŦŜǊŜƴŎŜ 

of the Parties may adopt is to achieve, in accordance with the relevant provisions of the 

Convention, stabilization of greenhouse gas concentrations in the atmosphere at a level that 

would prevent dangerous anthropogenic interference with the climate system. Such a level should 

be achieved within a time frame sufficient to allow ecosystems to adapt naturally to climate 

change, to ensure that food production is not threatened and to enable economic development to 

ǇǊƻŎŜŜŘ ƛƴ ŀ ǎǳǎǘŀƛƴŀōƭŜ ƳŀƴƴŜǊΦέ
262 

 

V.6.2 The protection of present and future generations 

 

372. The preambles in the UN Climate Convention clarify that the prevention of dangerous climate 

change is important both for present and future generations (άDetermined to protect the 

climate system for present and ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎέ263) and this is formulated as an instruction 

to the contracting states in Article 3.1, which stipulates: 

 

ά¢ƘŜ tŀǊǘƛŜǎ ǎƘƻǳƭŘ ǇǊƻǘŜŎǘ ǘƘŜ ŎƭƛƳŀǘŜ ǎȅǎǘŜƳ ŦƻǊ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ ǇǊŜǎŜƴǘ ŀƴŘ ŦǳǘǳǊŜ ƎŜƴŜǊŀǘƛƻƴǎ 

of humankindέ264 

 

373. Among other things, the Convention clarifies that climate change and its negative 

consequences are a common concern of mankind όάŎƻƳƳƻƴ ŎƻƴŎŜǊƴ ƻŦ ƘǳƳŀƴƪƛƴŘέύ and it 

subsequently defines adverse consequences as consequences that have a considerable 

harmful impact on ecosystems, socio-economic systems or the health and well-being of 

man.265 

 

V.6.3 The need to take measures and to apply the precautionary principle 

 

374. Article 3 of the Convention then discusses the principles to be observed by the contracting 

states in their further actions, including the principle that the developed countries (being the 

                                                           
262

  UNFCCC 1992 United Nations Framework Convention on Climate Change, Article 2 (Exhibit 096)  
263

  UNFCCC 1992 United Nations Framework Convention on Climate Change final preamble before the articles of the 
convention (exhibit 096) 

264
  UNFCCC 1992 United Nations Framework Convention on Climate Change, Article 3.1 (exhibit 096) 

265
  UNFCCC 1992 United Nations Framework Convention on Climate Change, the first preamble of the convention and 

Article 1 (definitions) respectively (exhibit 096) 
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primary perpetrators of the climate issue) must, initially, take the lead in the approach to the 

climate issue.266 

 

375. Another important principle imposed on all countries in Article 3(.3) is the precautionary 

principle, which means that precautionary measures must be taken in order to curtail or 

prevent the causes of climate change and to limit its negative impact.267 The Convention 

clarifies that when serious or irreversible damage is likely to occur, any lack of full scientific 

certainty should not be a reason to postpone precautionary measures.268 This precautionary 

principle, which is a common principle in international (environmental) conventions outside 

the Climate Convention and which is also included in the Treaty on the Functioning of the 

European Union (TFEU), and the relevance thereof in terms what can be expected from Shell 

will be discussed later in the summons. 

 

V.6.4  The Conference of the Parties (COP) as the supreme body 

 

376. Article 7 of the UN Climate Convention sets up the climate conference, officially referred to as 

the Conference of the Parties (COP). Article 7 stipulates that the COP is the supreme body of 

the Convention and that the COP makes the decisions required in order to promote the 

application of the Convention.269 

 

377. The first COP was held in 1995 and is referred to as COP1. The numbering continues like this, 

which means the COP of 2010 is referred to as COP16. The most recent COP was that of 2018, 

COP24, which was held in Katowice, Poland, in December 2018. 
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  UNFCCC 1992 United Nations Framework Convention on Climate Change, Article 3.1 (exhibit 096) 
267

  UNFCCC 1992 United Nations Framework Convention on Climate Change, Article 3.3 (exhibit 096) 
268

  UNFCCC 1992 United Nations Framework Convention on Climate Change, Article 3.3 (exhibit 096) 
269

  UNFCCC 1992 United Nations Framework Convention on Climate Change, Article 7 (exhibit 096) 
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VI. THE INTERPRETATION OF THE TERM DANGEROUS CLIMATE CHANGE 

 

378. As mentioned before, the main objective of the UN Climate Convention is to prevent 

dangerous man-made climate change and to use scientific insights of the IPCC and other 

qualifying scientific authorities. Below, we will explain how the contracting states have given 

substance to this main objective and on which scientific advice it is based. This gives us a very 

good picture of what was or should have been clear to Shell during the past decades on the 

basis of scientific findings and the associated decisions of the Conference of the Parties, the EU 

or the Dutch government. Chapter VII will then present proof of what Shell did, indeed, 

specifically know during the past decades about the climate issue and the consequences it 

should have on its business operations. Next we put matters in a legal context in order to 

substantiate the claims brought by Milieudefensie. 

 

VI.1 GLOBAL WARMING OF 2°C IS DANGEROUS (1990-2012 PERIOD) 

VI.1.1 Scientific findings in 1990 and 1992 

 

379. As early as 1990, scientists indicated that global warming of 2°C is the maximum upper limit 

that cannot be exceeded if we want to prevent a highly serious danger. Even then, it was 

obvious that warming beyond 1°C could have potentially fast, unpredictable and non-linear 

consequences and could cause serious damage to ecosystems. This emerges from an 

international study from 1990 which was conducted with the participation of the Ministry of 

Housing, Spatial Planning and the Environment and the National Institute for Public Health and 

Environmental Protection [Rijksinstituut voor Volksgezondheid en Milieu (RIVM)]: 

 

ά¢ŜƳǇŜǊŀǘǳǊŜ ƛƴŎǊŜŀǎŜǎ ōŜȅƻƴŘ мΦлϲ/ Ƴŀȅ ŜƭƛŎƛǘ ǊŀǇƛŘΣ ǳƴǇǊŜŘƛŎǘŀōƭŜΣ ŀƴŘ ƴƻƴ-linear responses 

ǘƘŀǘ ŎƻǳƭŘ ƭŜŀŘ ǘƻ ŜȄǘŜƴǎƛǾŜ ŜŎƻǎȅǎǘŜƳ ŘŀƳŀƎŜ ώΧϐ !ƴ ŀōǎƻƭǳǘŜ ǘŜƳǇŜǊŀǘǳǊŜ ƭƛƳƛǘ ƻŦ нΦлϲ/ Ŏŀƴ ōŜ 

viewed as an upper limit beyond which the risks of grave damage to ecosystems, and of non-

ƭƛƴŜŀǊ ǊŜǎǇƻƴǎŜǎΣ ŀǊŜ ŜȄǇŜŎǘŜŘ ǘƻ ƛƴŎǊŜŀǎŜ ǊŀǇƛŘƭȅΦέ
270 

 

Other scientists also came to similar findings. 

 

380. In 1992, the RIVM subsequently announced that it is possible to calculate the maximum 

amount of carbon that can be emitted between 1992 and 2100 (i.e. during the next 108 years) 

in order to allow the concentrations of greenhouse gases in the atmosphere to stabilise at 475 

ppm. The RIVM calculated a maximum emission of 338 GtC (gigatonnes of carbon) until 2100, 

i.e. 1,240 Gt of CO2 (gigatonnes of CO2).
271 
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  Rijsberman 1990 Targets and Indicators of Climate Change p.viii and ix (exhibit 127) 
271

  Janssen 1992, Allocating CO2 emissions by using equity rules and optimization (exhibit 128), p. 12 and 13: Table 2.3 on 
page 12 shows that the low-risk scenario has to remain below 475 ppm of CO2 eq and table 2.4 on page 13 shows that 
this scenario has a maximum total budget of 338 GtC. In order to convert GtC into Gt CO2 (which is important because 
this will be discussed later in the summons), the figure in GtC must be multiplied by 3.667 so that 338 GrC equals 1,240 
Gt of CO2. For this calculation formula, reference is made to IPCC 2013, AR5, WGI, SPM, p.27, Table SPM 3, which says: 
ά1 Gigatonne of carbon = 1 GtC = 1015 grams of carbon. This corresponds to 3.667 Gt CO2Φέ (exhibit 099) 
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381. The RIVM also clarifies that this limited emission scope means that we have to start reducing 

the use of fossil fuels fast, otherwise, emissions will exceed this available carbon budget. The 

longer we wait and continue on the basis of business as usual, the faster the budget will 

decrease and the faster we will have to reduce fossil fuels in order to remain within this 

(smaller) budget. If we wait until 2000 to tackle the climate issue, the use of fossil fuels will 

have to be reduced by 70% within 50 years, the RIVM said in 1992. However, if we wait until 

2010 with climate measures, the use of fossil fuels will have to be reduced by 90% within only 

10 years, the RIVM explains: 

 

άώLϐŦ ǘƘŜ .ǳǎƛƴŜǎǎ-as-Usual pathway is followed and in the year 2000 the world community decides 

to strive for a CO2 equivalent concentration target of 475 ppmv in 2100 (the Low-Risk scenario), 

such a switch would require a 70% decrease of fossil CO2 emissions within 50 years. If the decision 

ǘƻ ǎǿƛǘŎƘ ƛǎ ǘŀƪŜƴ ƛƴ нлмлΣ ŜƳƛǎǎƛƻƴǎ ŦǊƻƳ Ŧƻǎǎƛƭ ŦǳŜƭ ǎƘƻǳƭŘ ŘǊƻǇ ōȅ фл҈ ƛƴ ƭŜǎǎ ǘƘŀƴ мл ȅŜŀǊǎΦέ
272

 

 

382. In other words, it was clear as early as 1992 that the longer we wait with phasing out fossil 

fuels, the more extreme and faster this phasing-out process would have to be in order to 

remain within the maximum available carbon budget. 

 

VI.1.2 The findings of the EU since 1996 

 

383. Based on the scientific information about the causes, consequences and dangers of climate 

change that has been available since the start of the 1990s, the EU decided in 1996 to use the 

2°C target as a starting point, also mindful of the precautionary principle: 

 

άDƛǾŜƴ ǘƘŜ ǎŜǊƛƻǳǎ Ǌƛǎƪ ƻŦ ǎǳŎƘ ŀƴ ƛƴŎǊŜŀǎŜ ŀƴŘ ǇŀǊǘƛŎǳƭŀǊƭȅ ǘƘŜ ǾŜǊȅ ƘƛƎƘ ǊŀǘŜ ƻŦ change, the 

Council believes that global average temperatures should not exceed 2 degrees above pre-

industrial level [...] In this context the Council believes that the precautionary principle has to be 

applied [...] the Council notes that the IPCC considers that significant reductions in greenhouse gas 

emissions are technically possible, and can be economically feasible. It also notes that significant 

"no-regrets" opportunities are available; and that there is a rationale, on the basis of potential 

risk, for action beyond no-ǊŜƎǊŜǘǎ ώΦΦΦϐΦέ
273

. (emphasis added) 

 

384. From that moment, the need to apply a 2°C target has also become the EU's formal position in 

the climate negotiations and the COP meetings, as evidenced by, for instance, a report from 

COP4 in Buenos Aires (1998), in which the EU states the following, among other things: 

 

άώCϐŀǊ ƎǊŜŀǘŜǊ Ǝƭƻōŀƭ ƭƛƳƛǘŀǘƛƻƴ ŀƴŘ ǊŜŘǳŎǘƛƻƴ ŜŦŦŜŎǘǎώΦΦΦϐ ǿƛƭƭ ōŜ ƴŜŎŜǎǎŀǊȅ ƻǾŜǊ ǘƛƳŜ ώΦΦΦϐ Lƴ ǘƘƛǎ 

context, the EU have earlier stated that global average temperatures should not ŜȄŎŜŜŘ нɕ/ ŀōƻǾŜ 

the pre-industrial level ώΦΦϐέΦ
274 (emphasis added) 
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  Janssen 1992 Allocating CO2 emissions by Using Equity Rules and Optimization p. (exhibit 128) 
273

  European Commission 1996: Community strategy on climate change ς council conclusions, under p.7 under point 6, 
1996 no.188, exhibit 129  

274
  UNFCCC 1998 COP4, Second review of the adequacy of article 4.2(a) and (b), p.8 (exhibit 130) 
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VI.1.3 The COP13 Climate Conference in 2007 (Bali Action Plan) 

 

385. At the COP13 Climate Conference of December 2007, the Conference of the Parties adopted 

the Bali Action Plan (Decision 1/CP.13).275 

 

386. The preamble of this COP decision again explicitly recognises the fact that drastic emission 

reductions are needed in order to be able to achieve the main objective of the Convention and 

the parties emphasise the urgency with which this should be done (referring to the findings of 

the 4th IPCC Assessment Report that was published shortly before that, in 2007): 

 

άwŜŎƻƎƴƛȊƛƴƎ ǘƘŀǘ ŘŜŜǇ Ŏǳǘǎ ƛƴ Ǝƭƻōŀƭ ŜƳƛǎǎƛƻƴǎ ǿƛƭƭ ōŜ ǊŜǉǳƛǊŜŘ ǘƻ ŀŎƘƛŜǾŜ ǘƘŜ ǳƭǘƛƳŀǘŜ ƻōƧŜŎǘƛǾŜ 

of the Convention and emphasizing the urgency to address climate change as is indicated in the 

CƻǳǊǘƘ !ǎǎŜǎǎƳŜƴǘ wŜǇƻǊǘ ƻŦ ǘƘŜ LƴǘŜǊƎƻǾŜǊƴƳŜƴǘŀƭ tŀƴŜƭ ƻƴ /ƭƛƳŀǘŜ /ƘŀƴƎŜΦέ  (emphasis 

added) 

 

387. Lƴ ǘƘƛǎ ǉǳƻǘŜŘ ǇŀǊŀƎǊŀǇƘ ŦǊƻƳ ǘƘŜ .ŀƭƛ !Ŏǘƛƻƴ tƭŀƴΣ ǘƘŜ ǿƻǊŘ ΨǳǊƎŜƴŎȅΩ ŎƻƳŜǎ ǿƛǘƘ ŀ ŦƻƻǘƴƻǘŜΦ 

The text of the footnote refers to specific parts of the Technical Summary (TS) and Chapter 13 

of Working Group III of the fourth IPCC report from 2007, which gives scientific substance to 

ǘƘŜ ǿƻǊŘ ΨǳǊƎŜƴŎȅΩΦ 

 

388. Among other things, it refers to page 39 of the Technical Summary of Working Group III, where 

we can find the table shown below.276 

 

Category  

Additional 

radiative 

forcing 

(W/m2)  

CO2 

concentration 

(ppm)  

CO2-eq. 

concentration 

(ppm)  

Global mean temperature 

increase above pre-

industrial at equilibrium, 

ǳǎƛƴƎ άōŜǎǘ ŜǎǘƛƳŀǘŜέ 

climate sensitivitya), b) (ºC)  

Peaking year 

for CO2 

emissionsc)  

Change in global 

CO2 emissions in 

2050 (% of 2000 

emissions)c)  

No. of 

assessed 

scenarios  

I  2.5-3.0  350-400  445-490  2.0-2.4  2000 - 2015  -85 to -50  6  

II  3.0-3.5  400-440  490-535  2.4-2.8  2000 - 2020  -60 to -30  18  

III  3.5-4.0  440-485  535-590  2.8-3.2  2010 - 2030  -30 to +5  21  

IV  4.0-5.0  485-570  590-710  3.2-4.0  2020 - 2060  +10 to +60  118  

V  5.0-6.0  570-660  710-855  4.0-4.9  2050 - 2080  +25 to +85  9  

VI  6.0-7.5  660-790  855-1130  4.9-6.1  2060 - 2090  +90 to +140  5  

Total  177  

 

 

389. In this table TS.2, the IPCC provides an insight into how not to exceed the limit of 2°C. Under 

Category I, the table shows that in order to limit the rise in temperature between 2 and 2.4°C, 

the concentrations of greenhouse gases in the atmosphere have to be stabilised at a level of 

445-490 ppm of CO2-eq. The IPCC then concludes - as we can see from the table as well - that 

the rise in temperature to 2°C can, in all reasonableness, only be achieved if the 
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  UNFCCC 2008 COP 13 Bali Action Plan p.3 (exhibit 131) 
276

  IPCC 2007 AR4, WGIII, TS, p.39 (exhibit 132) 
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concentrations of greenhouse gases in the atmosphere stabilise at no more than 450 ppm of 

CO2-eq.: 

 

άώ[ϐƛƳƛǘƛƴƎ ǘŜƳǇŜǊŀǘǳǊŜ ƛƴŎǊŜŀǎŜǎ ǘƻ нϲ / ŀōƻǾŜ ǇǊŜ-industrial levels can only be reached at the 

lowest end of ǘƘŜ ŎƻƴŎŜƴǘǊŀǘƛƻƴ ƛƴǘŜǊǾŀƭ ŦƻǳƴŘ ƛƴ ǘƘŜ ǎŎŜƴŀǊƛƻΩǎ ƻŦ ŎŀǘŜƎƻǊȅ L όƛΦŜΦ ŀōƻǳǘ прл ǇǇƳǾ 

CO2-ŜǉΦ ǳǎƛƴƎ άōŜǎǘ ŜǎǘƛƳŀǘŜέ ŀǎǎǳƳǇǘƛƻƴǎύΦέ 277 

 

390. Table TS.2 also shows that in order to stabilise around 445 ppm of CO2-eq., we need to reduce 

global emissions by about 85% in 2050. 

 

391. With this indirect reference to the 450-scenario, the Conference of the Parties indicated in 

2007 that in order to be able to achieve the main objective of the Convention, the global rise in 

temperature should not exceed 2°C and the concentrations of greenhouse gases should, 

therefore, be stabilised at 450 ppm. It was, nevertheless, clear that in order to achieve this, we 

need to reduce the use of fossil fuels fast. Two years later, in 2009, this 2°C target was 

confirmed in the Copenhagen Agreement. 

 

VI.1.4 The Copenhagen Agreement of 2009 (COP15) 

 

392. The Copenhagen Agreement, which was concluded during the COP15 in Copenhagen in 2009, 

confirms that in order to achieve the main objective of Article 2 of the UN Climate Convention 

(i.e. preventing a dangerous anthropogenic climate change), scientific insights show that the 

global rise in temperature will have to remain below 2°C: 

 

ά¢ƻ ŀŎƘƛŜǾŜ ǘƘŜ ǳƭǘƛƳŀǘŜ ƻōƧŜŎǘƛǾŜ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǘƻ ǎǘŀōƛƭƛȊŜ ƎǊŜŜƴƘƻǳǎŜ Ǝŀǎ ŎƻƴŎŜƴǘǊŀǘƛƻƴ ƛƴ 

the atmosphere at a level that would prevent dangerous anthropogenic interference with the 

climate system, we shall, recognizing the scientific view that the increase in global temperature 

should be below 2
°
C, on the basis of equity and in the context of sustainable development, 

enhance our long-ǘŜǊƳ ŎƻƻǇŜǊŀǘƛǾŜ ŀŎǘƛƻƴ ǘƻ ŎƻƳōŀǘ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜΦ ώΧϐέ 278 emphasis added) 

 

393. As such, the Copenhagen Agreement refers to a specific recommendation from the special 

update report from 2009, which adds more recent climate-scientific findings to the previous 

synthesis of IPCC AR4. This update report tells us that recent observations have shown that 

ecosystems and societies are extremely vulnerable to even modest levels of climate change 

and that temperature rises above 2°C are likely to cause major societal and environmental 

disruptions this century and beyond: 

 

άwŜŎŜƴǘ ƻōǎŜǊǾŀǘƛƻƴǎ ǎƘƻǿ ǘƘŀǘ ǎƻŎƛŜǘƛŜǎ ŀƴŘ ŜŎƻǎȅǎǘŜƳǎ ŀǊŜ ƘƛƎƘƭȅ ǾǳƭƴŜǊŀōƭŜ ǘƻ ŜǾŜƴ ƳƻŘŜǎǘ 

ƭŜǾŜƭǎ ƻŦ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ώΧϐ ¢ŜƳǇŜǊŀǘǳǊŜ ǊƛǎŜǎ ŀōƻǾŜ нɕ/ ǿƛƭƭ ōŜ ŘƛŦŦƛŎǳƭǘ ŦƻǊ ŎƻƴǘŜƳǇƻǊŀǊȅ 
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  See the explanation to table TS.2 - which is included as table 3.10 on p. 229 in Chapter 3 of Working Group III - in 

Chapter 3 of Working Group III of the fourth IPCC rapport from 2007, p. 227 (exhibit 133)  
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  UNFCCC COP 15 Copenhagen Agreement 2009, p.5 under 1, exhibit 137 
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societies to cope with, and are likely to cause major societal and environmental disruptions 

ǘƘǊƻǳƎƘ ǘƘŜ ǊŜǎǘ ƻŦ ǘƘŜ ŎŜƴǘǳǊȅ ŀƴŘ ōŜȅƻƴŘΦέ
279 

 

394. The update report also points out that the consequences are likely to be major with climate 

change between 1 and 1.5°C and that warming beyond 2°C will be an environmental 

catastrophe: 

 

ά ώ¢ϐƘŜ ƛƳǇŀŎǘǎ ƻƴ ǿŀǘŜǊ ǊŜǎƻǳǊŎŜǎ ƛƴ Ƴŀƴȅ ǇŀǊǘǎ ƻŦ ǘƘŜ ǿƻǊƭŘ ǿƛƭƭ ōŜ ǎŜǾŜǊŜ ǿƛǘƘ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ 

ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ƻƴƭȅ мΦл ǘƻ мΦрɕ/ ǊƛǎŜǎ ƛƴ ǘŜƳǇŜǊŀǘǳǊŜ
280

 ώΧϐ ¢ƘŜǊŜ ƛǎ ŀ ƭƻƻƳƛƴƎ ōƛƻŘƛǾŜǊǎƛty 

ŎŀǘŀǎǘǊƻǇƘŜ ƛŦ Ǝƭƻōŀƭ ƳŜŀƴ ǘŜƳǇŜǊŀǘǳǊŜ ǊƛǎŜǎ ŀōƻǾŜ ǘƘŜ нɕ/-guardrail, ocean acidification spreads 

and sea-ƭŜǾŜƭ ǊƛǎŜ ŀŎŎŜƭŜǊŀǘŜǎέ
281 ώΧϐ 

 

395. The report then summarises by saying that a 2°C scenario will bring major risks for people and 

the environment: 

 

άLƴ ǎǳƳƳŀǊȅΣ ŀƭǘƘƻǳƎƘ ŀ нɕ/ ǊƛǎŜ ƛƴ ǘŜƳǇŜǊŀǘǳǊŜ ŀōƻǾŜ ǇǊŜ-industrial remains the most 

commonly quoted guardrail for avoiding dangerous climate change, it nevertheless carries 

ǎƛƎƴƛŦƛŎŀƴǘ Ǌƛǎƪǎ ƻŦ ŘŜƭŜǘŜǊƛƻǳǎ ƛƳǇŀŎǘǎ ŦƻǊ ǎƻŎƛŜǘȅ ŀƴŘ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘΦέ
282 

 

396. As scientists clearly demonstrated prior to the UN climate conference in Copenhagen that the 

2°C limit is not a safe limit, the Copenhagen Agreement stipulates that a far-reaching 

assessment of a 1.5°C limit as the ultimate objective of the Convention would be possible: 

 

ά²Ŝ Ŏŀƭƭ ŦƻǊ ŀƴ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ǘƘŜ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ǘƘƛǎ !ŎŎƻǊŘ ǘƻ ōŜ ŎƻƳǇƭŜǘŜŘ ōȅ нлмр 

ƛƴŎƭǳŘƛƴƎ ƛƴ ƭƛƎƘǘ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ǳƭǘƛƳŀǘŜ ƻōƧŜŎǘƛǾŜΦ ¢Ƙƛǎ ǿƻǳƭŘ ƛƴŎƭǳŘŜ ŀ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ 

strengthening the long-term goal referencing various matters presented by the science, including 

in relation to temperature rises of 1.5
°
CΦέ

283 (emphasis added) 

 

397. In the context of the Copenhagen Agreement as well as in the context of the Cancun 

Agreements (which will be discussed below), the countries affiliated with the UN Convention 

made national emission reduction promises and submitted them to the secretariat of the UN 

Convention, which will be discussed later. 

 

VI.1.5 The Cancun Agreements of 2010 (COP16) 

 

398. The following year in Cancun (COP 16, 2010), the COP documented the 2°C target in the 

Cancun Agreements, again referring to the scientific findings, and the previous decisions in the 

Bali Action Plan (COP13, 2007) and the Copenhagen Agreement (COP15, 2009): 
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  Richardson 2009 (IPCC AR4 2009), Synthesis Report from Climate Change, Global Risks, Challenges & Decisions P.6, key 
message 2 Update report AR4/2007, 2009 (exhibit 138)  

280
  Richardson 2009 (IPCC AR4 2009), Synthesis Report from Climate Change, Global Risks, Challenges & Decisions P.13 

Update report AR4/2007, 2009 (exhibit 138) 
281

  Richardson 2009 (IPCC AR4 2009), Synthesis Report from Climate Change, Global Risks, Challenges & Decisions P.14 
Update report AR4/2007, 2009 (exhibit 138) 

282
  Richardson 2009 (IPCC AR4 2009), Synthesis Report from Climate Change, Global Risks, Challenges & Decisions P.16 

Update report AR4/2007, 2009 (exhibit 138) 
283

 UNFCCC COP 15 Copenhagen Agreement, exhibit 137 
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άwŜŎŀƭƭƛƴƎ ƛǘǎ ŘŜŎƛǎƛƻƴ мκ/tΦмо όǘƘŜ .ŀƭƛ !Ŏǘƛƻƴ tƭŀƴύ ŀƴd decision 1/CP.15 

[...]
284 

άwŜŎƻƎƴƛȊŜǎ ǘƘŀǘ deep cuts in global greenhouse gas emissions are required according to science 

[...] so as to hold the increase in global average temperature below 2°C above pre- industrial 

levels, and that Parties should take urgent action to meet this long-ǘŜǊƳ ƎƻŀƭώΦΦΦϐέ
285

 (emphasis 

added) 

 

Then, reference is again made to the need to reconsider the 2°C target and to perhaps tighten 

it and change it to 1.5°C: 

 

ά!ƭǎƻ ǊŜŎƻƎƴƛȊŜǎ ǘƘŜ ƴŜŜŘ ǘƻ ŎƻƴǎƛŘŜǊΣ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ŦƛǊǎǘ ǊŜǾƛŜǿΣ ŀǎ ǊŜŦŜǊǊŜŘ ǘƻ ƛƴ 

paragraph 138 below, strengthening the long-term global goal on the basis of the best available 

scientific knowledge, including in relation to a global average temperature rise of 1.5°Cέ
286 

(emphasis added) 

 

399. Another important aspect is that the Cancun Agreements refer to resolution 10/4 from 2009 of 

the UN Human Rights Council, which states that climate change is a threat to human rights 

across the world, including the right to life and, in particular, to those in vulnerable 

positions.287 Resolution 10/4 from 2009 of the UN Human Rights Council stipulates the 

following in this respect: 

 

άbƻǘƛƴƎ ǘƘŀǘ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ǊŜƭŀǘŜŘ ƛƳǇŀŎǘǎ ƘŀǾŜ ŀ ǊŀƴƎŜ ƻŦ ƛƳǇƭƛŎŀǘƛƻƴǎΣ ōƻǘƘ ŘƛǊŜŎǘ and 

indirect, for the effective enjoyment of human rights including, inter alia, the right to life, the right 

to adequate food, the right to the highest attainable standard of health, the right to self-

determination [and] recognizing that while these implication affect individuals and communities 

around the world, the effects of climate change will be felt most acutely by those segments of the 

ǇƻǇǳƭŀǘƛƻƴ ǿƘƻ ŀǊŜ ŀƭǊŜŀŘȅ ƛƴ ǾǳƭƴŜǊŀōƭŜ ǎƛǘǳŀǘƛƻƴǎ ώΦΦΦϐΦέ 

 

VI.1.6 The Climate Conference of Durban 2011 (COP17) 

 

400. At the COP17 in Durban in 2011, the signatories collectively agreed on the following in 

Decision 1/CP.17,288 among other things: 

 

(i) to recognise that climate change constitutes an urgent and potentially irreversible threat to 

human societies and the planet and, therefore, something that must be addressed urgently by 

all parties: 
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  UNFCCC COP 16 Cancun Agreements 2010, preamble, p.2 (exhibit 139) 
285

  UNFCCC COP 16 Cancun Agreements 2010, p.3 under 4 (exhibit 139) 
286

 UNFCCC COP 16 Cancun Agreements 2010 (exhibit 139) 
287

 ¢ƘŜ ǇǊŜŀƳōƭŜ ƻŦ ǘƘŜ /ŀƴŎǳƴ !ƎǊŜŜƳŜƴǘǎ ǎŜǘǎ ƻǳǘ ǘƘŜ ŦƻƭƭƻǿƛƴƎΥ άNoting resolution 10/4 of the United Nations Human 
Rights Council on human rights and climate change, which recognizes that the adverse effects of climate change have a 
ǊŀƴƎŜ ƻŦ ŘƛǊŜŎǘ ŀƴŘ ƛƴŘƛǊŜŎǘ ƛƳǇƭƛŎŀǘƛƻƴǎ ŦƻǊ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ŜƴƧƻȅƳŜƴǘ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ώΧϐέ ŜǘŎΦ 
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 UNFCCC COP 17 Durban 2011 Decision 1/CP.17 (exhibit 140) 
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άwŜŎƻƎƴƛȊƛƴƎ ǘƘŀǘ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ ǊŜǇǊŜǎŜƴǘǎ ŀƴ ǳǊƎŜƴǘ ŀƴŘ ǇƻǘŜƴǘƛŀƭƭȅ ƛǊǊŜǾŜǊǎƛōƭŜ threat to 

human societies and the planet and thus requires to be urgently addressed by all 

PartiŜǎΧέ
289(emphasis added) 

 

(ii) observing with grave concern the significant gap between the reductions for the year 2020 promised 

by the individual countries on the one hand and the actual emission reductions required on a global 

scale to keep global warming below 2°C or 1.5°C on the other: 

 

άƴƻǘƛƴƎ ǿƛǘƘ ƎǊŀǾŜ ŎƻƴŎŜǊƴ ǘƘŜ ǎƛƎƴƛŦƛŎŀƴǘ ƎŀǇ ōŜǘǿŜŜƴ ǘƘŜ ŀƎƎǊŜƎŀǘŜ ŜŦŦŜŎǘ ƻŦ tŀǊǘƛŜǎΩ 

mitigation pledges in terms of global annual emissions of greenhouse gases by 2020 and 

aggregate emission pathways consistent with having a likely chance of holding the increase in 

global average temperature below 2 °C or 1.5 °C above pre-ƛƴŘǳǎǘǊƛŀƭ ƭŜǾŜƭǎΣά
290 (emphasis 

added) 

 

401. This gap between the emission reductions promised by the individual countries on the one 

hand and the reductions required to prevent dangerous climate change on a global level on 

the other is often referred to as the emissions gap. 

 

402. With regard to this emissions gap, the UN Environment Programme (UNEP), in its first 

Emissions Gap Report of 2010291 (a report that is updated annually by the UNEP), had already 

come to the conclusion that even if all promises made and reduction measures announced by 

the countries were, indeed, realised, the global reduction objective for 2020 deemed 

necessary by scientists will never be achieved. This message was repeated in the 2011 

Emissions Gap Report and many times since: 

 

ά!ƭǘƘƻǳƎƘ ǘƘŜ ŎƻǳƴǘǊȅ ǇƭŜŘƎŜǎ ƘŜƭǇ ƛƴ ǊŜŘǳŎƛƴƎ ŜƳƛǎǎƛƻƴǎ ǘƻ ōŜƭƻǿ ŀ ōǳǎƛƴŜǎǎ-as-usual level in 

2020, they are not adequate to reduce emissions to a level consistent with the 2°C target, and 

ǘƘŜǊŜŦƻǊŜ ƭŜŀŘ ǘƻ ŀ ƎŀǇέ
292 

 

403. This 2011 UNEP report clarifies that the gap between the action to be taken in terms of 

emission reductions prior to 2020 and the action actually taken, is big and worrying, which the 

decision of COP17 refers to as bƻǘƛƴƎ ǿƛǘƘ ƎǊŀǾŜ ŎƻƴŎŜǊƴ ǘƘŜ ǎƛƎƴƛŦƛŎŀƴǘ ƎŀǇΧΦέ, etc. 

 

VI.2 WARMING BEYOND 1.5°C IS DANGEROUS (2012 ς TO DATE) 

VI.2.1 The climate conference of Doha 2012 (COP18) and the Structured Expert Dialogue 

(2013-2015) 

 

404. Based on the Conference of the Parties in Doha in 2012 (COP18), a process of expert dialogues 

entitled Structured Expert Dialogue, or SED, was started between 2013 and 2015 under the 
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  UNFCCC COP 17 Durban 2011 Decision 1/CP.17 p.2 (exhibit 140) 
290

  UNFCCC COP 17 Durban 2011 Decision 1/CP.17 p.2 (exhibit 140) 
291

  UNEP, The Emissions Gap Report 2010 !ǊŜ ǘƘŜ /ƻǇŜƴƘŀƎŜƴ !ŎŎƻǊŘ tƭŜŘƎŜǎ {ǳŦŦƛŎƛŜƴǘ ǘƻ [ƛƳƛǘ Dƭƻōŀƭ ²ŀǊƳƛƴƎ ǘƻ нɕC or 

мΦрɕ/Κ (exhibit 141) 
292

  UNEP, The Emissions Gap Report 2010 Bridging the Emissions Gap, Synthesis Report, p.8 (exhibit 142)  
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auspices of the UNFCCC during the preparations for the Climate Summit in Paris (COP 21, 

2015). 

 

405. Among other things, the aim of the SED was to find out if, given the ultimate objective of the 

convention to prevent dangerous climate change, the objective chosen in Copenhagen and 

Cancun to reduce global warming to below 2°C sufficed, also with a view to the possible need 

to reduce global warming to 1.5°C as mentioned in Copenhagen and Cancun. 

 

406. The findings set out in the newer IPCC AR5 published in 2013 and 2014 are, of course, also 

included in these dialogues. The final conclusions of the expert dialogues were documented in 

an SED final report which the UNFCCC published in 2015.293 

 

407. Based on the latest state of the art, this final report draws the conclusion that the 2°C target 

can no longer be considered safe. A number of messages from the SED report : 

 

άClimate change impacts are hitting home. Significant climate impacts are already occurring at 

the current level of global warming and additional magnitudes of warming will only increase the 

Ǌƛǎƪ ƻŦ ǎŜǾŜǊŜΣ ǇŜǊǾŀǎƛǾŜ ŀƴŘ ƛǊǊŜǾŜǊǎƛōƭŜ ƛƳǇŀŎǘǎΦ ¢ƘŜǊŜŦƻǊŜΣ ǘƘŜ ΨƎǳŀǊŘǊŀƛƭΩ ŎƻƴŎŜǇǘΣ ǿƘƛŎƘ ƛƳǇƭƛŜǎ 

a warming limit that guarantees full protection from dangerous anthropogenic interference, no 

ƭƻƴƎŜǊ ǿƻǊƪǎΦέ
294 

 

ά¢ƘŜ нϲ/ ƭƛƳƛǘ ǎƘƻǳƭŘ ōŜ ǎŜŜƴ ŀǎ ŀ ŘŜŦŜƴŎŜ ƭƛƴŜ ώΧϐ ¢ƘŜ ΨƎǳŀǊŘǊŀƛƭΩ ŎƻƴŎŜǇǘΣ ƛƴ ǿƘƛŎƘ ǳǇ ǘƻ н ϲ/ ƻŦ 

warming is considered safe, is inadequate and would therefore be better seen as an upper limit, a 

defence line that needs to be stringently defended, whiƭŜ ƭŜǎǎ ǿŀǊƳƛƴƎ ǿƻǳƭŘ ōŜ ǇǊŜŦŜǊŀōƭŜΦέ
295 

 

ά[L]imiting global warming to below 1.5 °C would come with several advantages in terms of 

ŎƻƳƛƴƎ ŎƭƻǎŜǊ ǘƻ ŀ ǎŀŦŜǊ ΨƎǳŀǊŘǊŀƛƭΩΦ Lǘ ǿƻǳƭŘ ŀǾƻƛŘ ƻǊ ǊŜŘǳŎŜ ǊƛǎƪǎΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƻ ŦƻƻŘ 

production or unique and threatened systems such as coral reefs or many parts of the cryosphere, 

including the risk of sea level rise ώΧϐ tŀǊǘƛŜǎ Ƴŀȅ ǿƛǎƘ ǘƻ ǘŀƪŜ ŀ ǇǊŜŎŀǳǘƛƻƴŀǊȅ ǊƻǳǘŜ ōȅ ŀƛƳƛƴƎ ŦƻǊ 

limiting global warming as far below 2°C as possible, reaffirming the notion of a defence line or 

even a buffer zone keeping warming well below 2°CΦέ
296 

 

408. As scientists now clearly consider the 2°C target inadequate and unsafe, as is clear from the 

quotes above, the SED report now considers this target as a line of defence (according to the 

quote above) that requires stringent defending όάŀ ŘŜŦŜƴŎŜ ƭƛƴŜ ǘƘŀǘ ƴŜŜŘǎ ǘƻ ōŜ ǎǘǊƛƴƎŜƴǘƭȅ 

defendedέύΣ ǿƘƛƭŜ ǘƘŜ ǊŜǇƻǊǘ ŀƭǎƻ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ ŀ ǘŀǊƎŜǘ ƻŦ мΦр°C would be a better line of 

ŘŜŦŜƴŎŜ ŀƴŘ ǘƘŀǘ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ǎƘƻǳƭŘ ōŜ ƪŜǇǘ άwell below 2°CέΦ 

 

409. The SED report also clarifies, among other things, that in order to be able to keep global 

warming below 2°C, a radical energy transition is required immediately, just for starters 

(quote): 
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 UNFCCC 2015, Report on the Structured Expert Dialogue on the 2013-2015 review (exhibit 143) 
294

  UNFCCC 2015, Report on the Structured Expert Dialogue on the 2013-2015 review Message 4 p.15 

(exhibit 143) 
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  UNFCCC 2015, Report on the Structured Expert Dialogue on the 2013-2015 review Message 5 p.18, (exhibit 143) 
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 UNFCCC 2015, Report on the Structured Expert Dialogue on the 2013-2015 review Message 10 p.33, (exhibit 143). 
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ά[ƛƳƛǘƛƴƎ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ǘƻ ōŜƭƻǿ нϲ/ ƴŜŎŜǎǎƛǘŀǘŜǎ ŀ ǊŀŘƛŎŀƭ ǘǊŀƴǎƛǘƛƻƴ (deep decarbonization 
now and going forward), not merely a fine tuning of current trendsΦέ

297
 

 

VI.2.2 The Paris Agreement of 2015 (COP21) 

 

410. The scientific findings from the SED report quoted above were copied in the Paris Agreement 

that was concluded during COP21 in Paris in December 2015. The Paris Agreement is a further 

elaboration and update of the UN Climate Convention of 1992. The Agreement came into force 

on 05 October 2016 after the necessary ratification processes.298 

 

411. The Agreement299 underlines the urgent threat of the climate issue and the need to tackle it on 

the basis of best available climatic and scientific findings, also in order to protect human rights, 

to protect future generations and to reduce damage caused by climate change. The Paris 

Agreement, therefore, tightened the main objective of the Convention (which was given 

substance in Bali, Copenhagen and Cancun) even further. The objective of the Paris Agreement 

ƛǎ ǘƻ ƪŜŜǇ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ άwell below 2°Cέ ŀƴŘ ǘƻ ǇǊŜŦŜǊŀōƭȅ ƭƛƳƛt it to 1.5°C. With that target 

in mind, all countries affiliated with the UN Climate Convention submitted the national 

emission reduction targets (set by themselves) to the Secretariat. These targets are also 

referred to as National Determined Contributions (NDCs) and they must have been achieved 

by 2030. 

 

412. In the Convention, the above is formulated as follows (quote): 

 

άt!wL{ !Dw99a9b¢ 

¢ƘŜ tŀǊǘƛŜǎ ǘƻ ǘƘƛǎ !ƎǊŜŜƳŜƴǘΣ ώΧϐ 

In pursuit of the objective of the Convention, and being guided by its principles [..] 

Recognizing the need for an effective and progressive response to the urgent threat of climate 

change on the basis of the best available scientific knowledge [...] 

Acknowledging that climate change is a common concern of humankind, Parties should, when 
taking action to address climate change, respect, promote and consider their respective 
obligations on human rights [...] and intergenerational equityΣ ώΧϐ 
 

Have agreed as follows: ώΧϐ 

Article 2 

1.  ¢Ƙƛǎ !ƎǊŜŜƳŜƴǘ ώΧϐ ŀƛƳǎ to strengthen the global response to the threat of climate change 

[...] including by: 

(a)  Holding the increase in the global average temperature to well below 2°C above pre-industrial 

levels and pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial levels, 

recognizing that this would significantly reduce the risks and impacts of climate changeΤ ώΧϐ 

Article 3 
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  UNFCCC 2015, Report on the Structured Expert Dialogue on the 2013-2015 review Message 2 p.11, , exhibit 143. 
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  UNFCCC website Status of ratification Paris Agreement (exhibit 144) 
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  UNFCCC 2015 COP21 Paris Agreement (exhibit 145) 
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As nationally determined contributions to the global response to climate change, all Parties are to 

undertake and communicate ambitious efforts as defined in Articles 4, 7, 9, 10, 11 and 13 with the 

ǾƛŜǿ ǘƻ ŀŎƘƛŜǾƛƴƎ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘƛǎ !ƎǊŜŜƳŜƴǘ ŀǎ ǎŜǘ ƻǳǘ ƛƴ !ǊǘƛŎƭŜ нΦέ 

(emphasis added) 

 

VI.2.3 The decision of COP21 about the emission reductions required 

 

413. The COP decision300 under which the Paris Agreement was adopted and which is, as such, a 

further elaboration of the Convention, indicates that all the national determined contributions 

(NDCs) submitted by the countries will never be enough to achieve the main objective of the 

Agreement to prevent dangerous climate change. Mindful of the best available scientific 

findings, the COP decision indicates that the national determined contributions for 2030 

together will still result in global emissions of 55 Gt of CO2-eq. by 2030, while global emissions 

should have been reduced to 40 Gt of CO2-eq. by 2030 in order to have a realistic chance of 

keeping global warming below 2°C in the first place. 

 

414. As we will have to realise an even further-reaching reduction by 2030 than the 

aforementioned 40 Gt under the 1.5°C target from the Paris Agreement, the COP decision 

stipulates that a special report will have to be available by 2018 in order to determine by how 

much more emissions must be reduced by 2030 than the aforementioned 40 Gt in order to be 

able to realise this objective of the Agreement. The elements from the COP that currently 

matter are quoted below: 

 

ά!ŘƻǇǘƛƻƴ ƻŦ ǘƘŜ tŀǊƛǎ !ƎǊŜŜƳŜƴǘ 
The Conference of the Parties, 
 ώΧϐ 
12.  Welcomes the intended nationally determined contributions that have been 
communicated by Parties [...]; 
16.  Takes note of the synthesis report on the aggregate effect of intended nationally 
determined contributions [...]; 
17.  Notes with concern [...] that the aggregate green house gas emission levels in 2025 
and 2030 resulting from the intended nationally determined contributions [...] lead to a projected 
level of 55 gigatons in 2030 and also notes that much greater emission reduction efforts will be 
required than those associated with the intended nationally determined contributions in order to 
ƘƻƭŘ ǘƘŜ ƛƴŎǊŜŀǎŜ ƛƴ ǘƘŜ Ǝƭƻōŀƭ ŀǾŜǊŀƎŜ ǘŜƳǇŜǊŀǘǳǊŜ ǘƻ ōŜƭƻǿ нɕ/ ŀōƻǾŜ ǇǊŜ-industrial levels by 
ǊŜŘǳŎƛƴƎ ŜƳƛǎǎƛƻƴǎ ǘƻ пл ƎƛƎŀǘƻƴƴŜǎ ƻǊ ǘƻ мΦрɕ/ ŀōƻǾŜ ǇǊŜ-industrial levels by reducing to a level 
to be identified in the special report referred to in paragraph 21 below; 
ώΧϐ 
21.  Invites the Intergovernmental Panel on Climate Change to provide a special report in 
2018 on the impacts of global warming of 1.5°C above pre-industrial levels and related global 
ƎǊŜŜƴƘƻǳǎŜ Ǝŀǎ ŜƳƛǎǎƛƻƴ ǇŀǘƘǿŀȅǎΤέ 

(emphasis added) 
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  UNFCCC 2015 COP21 Adoption of the Paris Agreement (exhibit 146) 
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VI.2.4 The IPCC report about the 1.5°C target, requested by COP21 

 

415. As indicated above in paragraph 21 of the quoted COP decision, in 2018, at the request of the 

195 affiliated countries, a special report was published with regard to the Paris target of 

reducing global warming to 1.5°C, preferably. The special report in question (known as IPCC 

SR15) concludes that global warming beyond 1.5°C will cause major damage and that the 

difference in the consequences of climate change with global warming of 1.5°C and 2°C 

respectively is big. In order to reduce global warming to 1.5°C, global emissions will have to be 

reduced to (far) below 35 Gt of CO2-eq. by 2030, according to the report. The IPCC also points 

out that half of the models used even show that global emissions will have to be reduced to 

between 25 Gt and 30 Gt of CO2-eq. by 2030.301 

 

416. The IPCC SR15 report from 2018 also indicates that as a result of these findings, reducing 

global warming to 1.5°C requires global CO2 emissions to be reduced by a net 45% by 2030 (a 

bandwidth of 40-60%) and by a net 100% by 2050 (a bandwidth of 2045-2055). This means 

that from 2050 (bandwidth 2045-2055), there can be no more atmospheric CO2 emissions.302 If 

this emission reduction process is followed, the likelihood of staying under 1.5°C is 50% or 

more and the likelihood of staying under 2°C will be 85% (in other words, even with these 

severe emission reductions by 2030 and achieving zero CO2 emissions by 2050, there is a 50% 

chance that 1.5°C will be exceeded and a 15% chance that global warming will go beyond 2°C; 

for more details about this, see Chapter XI.2). 

 

417. This IPCC SR15 report from 2018 also again confirms, in accordance with recent updates (2014, 

2018) of the UNEP Emissions Gap Report, that the national determined contributions for 2030 

issued by the 195 countries in Paris together will never be enough in order to be able to 

achieve the Paris objectives. The calculations from 2018 show that even if all these promises 

are kept, the earth will warm by 3°C this century alone, according to the IPCC, and this 

warming will continue to rise: 

 

άtŀǘƘǿŀȅǎ ǊŜŦƭŜŎǘƛƴƎ ŎǳǊǊŜƴǘ ƴŀǘƛƻƴŀƭƭȅ ǎǘŀǘŜŘ ƳƛǘƛƎŀǘƛƻƴ ŀƳōƛǘƛƻƴ ǳƴǘƛƭ нлол ŀǊŜ ōǊƻŀŘƭȅ 

consistent with cost-ŜŦŦŜŎǘƛǾŜ ǇŀǘƘǿŀȅǎ ǘƘŀǘ ǊŜǎǳƭǘ ƛƴ ŀ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ƻŦ ŀōƻǳǘ оɕ/ ōȅ нмллΣ ǿƛǘƘ 

ǿŀǊƳƛƴƎ ŎƻƴǘƛƴǳƛƴƎ ŀŦǘŜǊǿŀǊŘǎ όƳŜŘƛǳƳ ŎƻƴŦƛŘŜƴŎŜύΦέ
303

 

 

418. An important note to make is that the pathway of current actual global emissions is higher - 

leading to approximately 4°C, see UNEP 2015304 - than the pathway of the national determined 

contributions (the NDCs) added up. 

                                                           
301

  IPCC, 2018, SR15 Dƭƻōŀƭ ²ŀǊƳƛƴƎ ƻŦ мΦрɕ/, SPM p.20 (exhibit 135) 
302

  IPCC 2018, SR15, SPM p.14 (exhibit 135) άLƴ model pathways with no or limited overshoot of 1.5°C, global net 

anthropogenic CO2 emissions decline by about 45% from 2010 levels by 2030 (40-60% interguartile range),  reaching net 

zero around 2050 (2045ςнлрр ƛƴǘŜǊǉǳŀǊǘƛƭŜ ǊŀƴƎŜύΦέ 
303

  IPCC 2018, SR15 Dƭƻōŀƭ ²ŀǊƳƛƴƎ ƻŦ мΦрɕ/, SPM, p.20 (exhibit 135) 
304

  Lt// нлмо !wрΣ ²DLLLΣ {taΣ ǇΦу όŜȄƘƛōƛǘ ммлύΥ άBaseline scenarios, those without additional mitigation, result in global 

ƳŜŀƴ ǎǳǊŦŀŎŜ ǘŜƳǇŜǊŀǘǳǊŜ ƛƴŎǊŜŀǎŜǎ ƛƴ нмлл ŦǊƻƳ оΦтɕ/ ǘƻ пΦуɕ/ ŎƻƳǇŀǊŜŘ ǘƻ ǇǊŜ-induǎǘǊƛŀƭ ƭŜǾŜƭǎΦέ And UNEP The 

Emissions Gap Report 2015, figuur 2.1 op p.4 en toelichting op p.5 (exhibit 147). 
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VII. THE IMPACT OF HAZARDOUS CLIMATE CHANGE 

 

419. As explained above, the 1.5°C objective of the Paris Agreement with regard to the prevention 

of dangerous climate change is based on the SED final report, which in turn is based on the 

ŦƛƴŘƛƴƎǎ ƛƴ ǘƘŜ ŦƛŦǘƘ Lt// !ǎǎŜǎǎƳŜƴǘ ǊŜǇƻǊǘ όLt// !wрύ ŦǊƻƳ нлмоκнлмпΦ ¢ƘŜ ǎǇŜŎƛŀƭ мΦрɕ/ 

report from the IPCC from 2018 (IPCC SR15) adds valuable new insights to this. In order to get 

a better picture of the dangers that arise for people and the environment if the Paris objective 

is not achieved, this aspect is discussed below. 

 

VII.1 IMPORTANT GLOBAL HAZARDS AND FIVE REASONS FOR CONCERN 

VII.1.1  Five reasons for concern 

 

420. From the third Assessment report from 2001 (IPCC TAR), the IPCC has subdivided the 

ƛƳǇƻǊǘŀƴǘ Ǌƛǎƪǎ ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ŀƴǘƘǊƻǇƻƎŜƴƛŎ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜ όϦƪŜȅ ǊƛǎƪǎϦύ ƛƴǘƻ άŦƛǾŜ ǊŜŀǎƻƴǎ 

ŦƻǊ ŎƻƴŎŜǊƴέΦ ¢ƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘƛǎ ǿŀǎ ŀƴŘ ƛǎ ǘƻ ŜƴŀōƭŜ ǘƘŜ /ƻƴŦŜǊŜƴŎŜ ƻŦ tŀǊǘƛŜǎ ό/ht) to 

implement Article 2 of the UN Climate Convention on the basis of scientific data and thus to 

determine what is meant by dangerous climate change as meant in that Article 2.305 

 

421. Major risks are considered "key risks" by the IPCC because of their great danger or the high 

degree of vulnerability of societies and / or ecosystems to these risks. Matters that play a role 

in this include the large size of the risk, its high probability, the irreversibility of the 

consequences or the limited potential to limit the risk through adaptation and mitigation.306 

 

422. These criteria for interpreting danger used by the IPCC also play a central role in Dutch law 

when it comes to duty of care and the doctrine of unlawful endangerment as will be discussed 

further in chapter VIII. Partly for this reason, Milieudefensie et al. consider this inventory of 

Key Risks to be important. 

 

423. In view of the interpretation above of the concept of dangerous climate change, the IPCC has 
been using the five integrative reasons for concern (RFCs) as a framework to summarise key 
impacts and risks across sectors and reasons since 2001. The RFCs used in the recent IPCC SR15 
report from 2018 is the following.307 

 

                                                           
305

  IPCC 2007, AR4, SR, p.64 (exhibit 148) 
306

 Lt// нлмоΣ !wрΣ ²DLLΣ {taΣ όŜȄƘƛōƛǘ ммоύ ǇΦмм ŀƴŘ мнΣ άKey risks are potentially severe impacts relevant to Article  2 of 
ǘƘŜ ώ¦bC///ϐΣ ǿƘƛŎƘ ǊŜŦŜǊǎ ǘƻ άŘŀƴƎŜǊƻǳǎ ŀƴǘƘǊƻǇƻƎŜƴƛŎ ƛƴǘŜǊŦŜǊŜƴŎŜ ǿƛǘƘ ǘƘŜ ŎƭƛƳŀǘŜ ǎȅǎǘŜƳέΦ wƛǎƪǎ ŀǊŜ ŎƻƴǎƛŘŜǊŜŘ ƪŜȅ 
due to high hazard or high vulnerability of societies and systems exposed, or both. Identification of key risks was based 
on expert judgement using the following specific criteria: large magnitude, high probability, or irreversibility of impacts; 
timing of impacts; persistent vulnerability or exposure contributing to risks; or limited potential to reduce risks through 
adaptation or mitigation. Key risks are integrated into five complementary and overarching reasons for concern 
όw/CΩǎύώΦΦϐέ 

307
  IPCC 2018, SR15, Chapter 3, p.254 (exhibit 136) 
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424. The five "Reasons for Concern" (in short: RFC) are shown as RFC1 to RFC5. This figure shows 

where for each of the five reasons for concern, the turning point lies from moderate 

impacts/risks to high impacts/risks (the interface between yellow and red) and from high 

impacts/risks to very high impacts/risks (the interface between red and purple). The figure 

shows that the differences between the dangerous consequences of a temperature rise of 

мΦрɕ/ ǘƻ нɕ/ ŀǊŜ ŎƻƴǎƛŘŜǊŀōƭŜΦ 

 

425. The figure shows, among other things, that the risks to unique and endangered (eco) systems 

(RFC1) are already high at a temperature rise of 1.5°C and these risks become very high at a 

temperature risebetween 1.5°C and 2°C; for extreme weather events such as heat, drought, 

heavy rainfall and storms (RFC2), the risk increases from moderate to high at a temperature 

rise between 1°C and 1.5°C: 

 

ά¢ƘŜ Ǌƛǎƪ ǘǊŀƴǎƛǘƛƻƴǎ ōȅ ŘŜƎǊŜŜǎ ƻŦ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ŀǊŜ ƴƻǿΥ ŦǊƻƳ ƘƛƎƘ ǘƻ ǾŜǊȅ ƘƛƎƘ 

between 1.5°C and 2°C for RFC1 (Unique and threatened systems) (high confidence); 

from moderate to high risk between 1°C and 1.5°C for RFC2 (Extreme weather events) 

όƳŜŘƛǳƳ ŎƻƴŦƛŘŜƴŎŜύΦέ308 

 

426. For the other three reasons for concern, the figure shows that the transition from moderate to 

high risk is between 1.5°C and 2°C for RFC3 (distribution of impacts), between 1.5°C and 2.5°C 

for RFC4 (global aggregate impacts) and between 1°C and 2.5°C for RFC5 (large-scale singular 

events): 
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  IPCC 2018, SR15, SPM, p.12 (exhibit 135) 
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ά¢ƘŜ Ǌƛǎƪ ǘǊŀƴǎƛǘƛƻƴǎ ōȅ ŘŜƎǊŜŜǎ ƻŦ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ŀǊŜ ƴƻǿΥώΧϐ ŦǊƻƳ ƳƻŘŜǊŀǘŜ ǘƻ ƘƛƎƘ Ǌƛǎƪ 

between 1.5°C and 2°C for RFC3 (Distribution of impacts) (high confidence); from moderate to 

high risk between 1.5°C and 2.5°C for RFC4 (Global aggregate impacts) (medium confidence); and 

from moderate to high risk between 1°C and 2.5°C for RFC5 (Large-scale singular events) (medium 

ŎƻƴŦƛŘŜƴŎŜύΦέ
309 

 

427. The figure shows that the greater the warming, the greater the risks associated with the five 

reasons for concern. The climate risks therefore increase in all categories as the temperature 

rises. The IPCC therefore concludes: 

 

άIǳƳŀƴ ǎŜŎǳǊƛǘȅ ǿƛƭƭ ōŜ ǇǊƻƎǊŜǎǎƛǾŜƭȅ ǘƘǊŜŀǘŜƴŜŘ ŀǎ ǘƘŜ ŎƭƛƳŀǘŜ ŎƘŀƴƎŜǎ όǊƻōǳǎǘ evidence, high 

ŀƎǊŜŜƳŜƴǘύέ
310

 

 

428. Since the RFCs were first introduced by the IPCC in the Third Assessment Report of 2001, the 

risks identified by the IPCC have become ever greater. For example, the fourth IPCC 

Assessment report from 2007 states that the five RFCs have increased compared to the third 

report from 2001, that the risks have increased, that there is more clarity about the 

vulnerability of systems, sectors, groups and regions to the impacts of climate change.311 A 

similar observation is made by the fifth assessment report from 2013/2014 compared to the 

fourth assessment report from 2007.312 The IPCC SR15 special report from 2018 yet again finds 

that the risks have become even greater than described in the fifth report: 

 

ά¢ƘŜǊŜ ŀǊŜ ƳǳƭǘƛǇƭŜ [ƛƴŜǎ ƻŦ evidence that since AR5 the assessed levels of risk increased for four 

ƻŦ ǘƘŜ ŦƛǾŜ wŜŀǎƻƴǎ ŦƻǊ /ƻƴŎŜǊƴ όwC/ǎύ ŦƻǊ Ǝƭƻōŀƭ ǿŀǊƳƛƴƎ ǘƻ нɕ/ όƘƛƎƘ ŎƻƴŦƛŘŜƴŎŜύΦέ
313

 
 

429. The seriousness of the risks associated with one or more of the five reasons for concern is 

evident from the reports of the IPCC (emphasis added): 

 

ά¢ƘŜ ƪŜȅ Ǌƛǎƪǎ ǘƘŀǘ ŦƻƭƭƻǿΣ ŀƭƭ ƻŦ ǿƘƛŎƘ ŀǊŜ ƛŘŜƴǘƛŦƛŜŘ ǿƛǘƘ ƘƛƎƘ ŎƻƴŦƛŘŜƴŎŜΣ ǎǇŀƴ ǎŜŎǘƻǊǎ ŀƴŘ 

regions. Each of these risks contributes to one or more RFC: 

i) Risk of death, injury, ill-health, or disrupted livelihoods in low-lying coastal zones and small 

island developing states and other small islands, due to storm surges, coastal flooding, and sea 

level rise. [RFC 1-5] 

ii) Risk of severe ill-health and disrupted livelihoods for large urban populations due to inland 

flooding in some regions.[RFC 2 and 3] 

iii) Systemic risks due to extreme weather events leading to breakdown of infrastructure networks 

and critical services such as electricity, water supply, and health and emergency services. [RFC 2-

4] 

iv) Risk of mortality and morbidity during periods of extreme heat, particularly for vulnerable 

urban populations and those working outdoors in urban or rural areas. [RFC 2 and 3] 
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  IPCC 2018, SR15, SPM, p.12 (exhibit 135) 
310

  IPCC 2014, AR5, WGII, TS, p.72 (exhibit 149) 
311

  IPCC 2007, AR4, SYR, p.64 (exhibit 148) 
312

  IPCC 2013, AR5, WGII, CH.19, p.1075-1079 (exhibit 150) 
313

  IPCC 2018 SR15 SPM p.12 (exhibit 135) 
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v) Risk of food insecurity and the breakdown of food systems linked to warming, drought, 

flooding, and precipitation variability and extremes, particularly for poorer populations in urban 

and rural settings. [RFC 2-4] 

vi) Risk of loss of rural livelihoods and income due to insufficient access to drinking and irrigation 

water and reduced agricultural productivity, particularly for farmers and pastoralists with 

minimal capital in semi-arid regions. [RFC 2 and 3] 

vii) Risk of loss of marine and coastal ecosystems, biodiversity, and the ecosystem goods, 

functions, and services they provide for coastal livelihoods, especially for fishing communities in 

the tropics and the Arctic. [RFC 1, 2, and 4] 

viii) Risk of loss of terrestrial and inland water ecosystems, biodiversity, and the ecosystem goods, 

functions, and services they provide for livelihoodsΦ ώwC/ мΣ оΣ ŀƴŘ пϐέ 314 

 

430. This summary already explains the impacts associated with the various RFCs. However, it is 

also important to look at each specific RFC to understand the global impact and local impacts. 

 

431. wC/мΥ ΨǳƴƛǉǳŜ ŀƴŘ ǘƘǊŜŀǘŜƴŜŘ ǎȅǎǘŜƳǎΩ are both natural and cultural systems. Global 

temperature rises will cause certain human systems to have to adapt strongly or that 

ecosystems as we know them will disappear. Examples of systems that already run a very high 

risk of extensive damage between 1.5°C and 2°C are the ice masses in the Arctic Ocean and the 

coral reefs in tropical waters. One of the other consequences of a rising CO2 concentration is 

that the oceans acidify, which together with increasing heat stress due to the increase in 

temperature of the oceans leads to large-scale coral mortality and the disappearance or 

decline of important species that are essential for the food chain, such as plankton. In addition, 

sea level rise, also under relatively conservative scenarios, ensures that certain areas are no 

longer livable or disappear completely. Livelihoods and ecosystems are threatened in this way 

and in other ways, as well as the cultures that depend on these livelihoods and systems.315 

 

432. wC/нΥ Ψ9ȄǘǊŜƳŜ ǿŜŀǘƘŜǊ ŜǾŜƴǘǎΩ will increase both in frequency and intensity. Drought, 

extreme precipitation, heat and (tropical) storms and hurricanes are examples of extreme 

weather conditions that are expected to increase in frequency or severity, which will in turn 

lead to more forest fires (due to drought / heat) and flooding (due to extreme precipitation 

and storms). According to the IPCC, this will in many ways infringe family life. Most 

infrastructures (ports, roads, waterways, railways, energy supply, real estate, hospitals, dikes, 

urban planning etc.) are not dimensioned to withstand this type of extreme weather such as 

extreme heat and extreme precipitation and the damage, the need for adjustments included, 

will be significant. According to the IPCC, climate change therefore creates risks to undisturbed 

family life in many ways: 

 

ά/ƭƛƳŀǘŜ ŎƘŀƴƎŜ ǿƛƭƭ ƘŀǾŜ ǇǊƻŦƻǳƴŘ ƛƳǇŀŎǘǎ ƻƴ ŀ ōǊƻŀŘ ǎǇŜŎǘǊǳƳ ƻŦ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ ǎȅǎǘŜƳǎ 

(water and energy, supply, sanitation, drainage, transport and telecommunication), services 

(including health care and emergency services), the built environment and ecosystem services. 

These interact with other social, economic and environmental stressors exacerbating and 
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  IPCC 2014, AR5, WGII, SPM, p.12 and 13, (Exhibit 113) 
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  IPCC 2014, AR5, WGII, SPM p.12 (Exhibit113) 
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compounding risks to individual household well-being (medium confidence based on high 

ŀƎǊŜŜƳŜƴǘΣ ƳŜŘƛǳƳ ŜǾƛŘŜƴŎŜύΦέ 
316

(emphasis added.) 

 

433. wC/оΥ Ψ5ƛǎǘǊƛōǳǘƛƻƴ ƻŦ ƛƳǇŀŎǘǎΩ ; the impact of climate change will not be the same all over the 

world. The IPCC emphasizes that the risks are unevenly distributed and that in all countries 

(regardless of the state of development), the already weaker and marginalized groups, in 

particular, will be most affected by climate change and will be the first to be affected by 

changes in food and water security. The IPCC says the following about this (emphasis added): 

 

άwƛǎƪǎ ŀǊŜ ǳƴŜǾŜƴƭȅ ŘƛǎǘǊƛōǳted and are generally greater for disadvantaged people and 

communities in countries at all levels of development. Risks are already moderate because of 

regionally differentiated climate-change impacts on crop production in particular (medium to high 

ŎƻƴŦƛŘŜƴŎŜύΦέ
317

 

 

άaŀƧƻǊ ŦǳǘǳǊŜ ǊǳǊŀƭ ƛƳǇŀŎǘǎ ŀǊŜ ŜȄǇŜŎǘŜŘ ƛƴ ǘƘŜ ƴŜŀǊ ǘŜǊƳ ŀƴŘ ōŜȅƻƴŘ ǘƘǊƻǳƎƘ impacts on water 

availability and supply, food security, and agricultural incomes, including shifts in production 

areas of food and non-food crops across the world (high confidence). These impacts are expected 

ǘƻ ŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜƭȅ ŀŦŦŜŎǘ ǘƘŜ ǿŜƭŦŀǊŜ ƻŦ ǘƘŜ ǇƻƻǊ ƛƴ ǊǳǊŀƭ ŀǊŜŀǎ ώΦΦΦϐΣέ
318

 

 

434. wC/пΥ ΨDƭƻōŀƭ ŀƎƎǊŜƎŀǘŜ ƛƳǇŀŎǘǎΩ are the effects of climate change that are greater than just 

the direct effects and that add up various (indirect) effects that reinforce each other. This can 

be explained with an example. Climate change leads to a loss of biodiversity through various 

complex mechanisms, in a relationship in which the loss of biodiversity increases exponentially 

with the extent of global warming. This loss of biodiversity not only has major (direct) 

consequences for the ecology, but also major (indirect) economic consequences because 

people depend on this biodiversity. Consider, for example, fisheries (when species become 

extinct or when populations are affected, an important part of human food supplies is 

affected) or crop pollination in agriculture (if the population of bees and other pollinating 

insects decreases, this leads to less pollination and possibly lower crop yields). Loss of 

biodiversity and the changing distribution of species can also lead to pests, also resulting in 

further ecological damage and damage to agriculture. Environmental damage thus also leads 

to economic damage. This connection is further elaborated in this summons in chapter VIII 

(when the Kelderluik criteria are discussed). The IPCC expects that economic damage caused 

by environmental degradation will accelerate as the temperature rises.319 

 

435. wC/рΥ Ψ[ŀǊƎŜ-ǎŎŀƭŜ ǎƛƴƎǳƭŀǊ ŜǾŜƴǘǎΩ are abrupt changes that in most cases are irreversible and 

therefore have very large and lasting consequences. Because of the comprehensiveness of this 

risk, this topic will be discussed separately in the following section. 

 

 

                                                           
316

 IPCC 2014 AR5, WGII CH.8, p.538. (exhibit 021)   
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 IPCC 2014, AR5, WGII, p. 12 (exhibit 113) 
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 IPCC 2014, AR5, WGII, p. 19 (exhibit 113) 
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  IPCC 2014, AR5, WGII, SPM p.12 and 13 (exhibit 113) 
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VII.1.2 ¢ƘŜ Ǌƛǎƪ ƻŦ Ψ¢ƛǇǇƛƴƎ tƻƛƴǘǎΩ 

 

436. Of the five reasons for concern, the fifth reason (the risks of large-scale singular events) 

deserves special attention because it refers to the most comprehensive, drastic and abrupt 

dangers of climate change, the so-called tipping points in the climate system: 

 

άƭŀǊƎŜ-ǎŎŀƭŜ ǎƛƴƎǳƭŀǊ ŜǾŜƴǘǎ όŀƭǎƻ ŎŀƭƭŜŘ άǘƛǇǇƛƴƎ ǇƻƛƴǘǎέΣ ƻǊ ŎǊƛǘƛŎŀƭ ǘƘǊŜǎƘƻƭŘǎύ ŀǊŜ ŀōǊǳǇǘ ŀƴŘ 

ŘǊŀǎǘƛŎ ŎƘŀƴƎŜǎ ƛƴ ǇƘȅǎƛŎŀƭΣ ŜŎƻƭƻƎƛŎŀƭΣ ƻǊ ǎƻŎƛŀƭ ǎȅǎǘŜƳǎ ώΧϐ /ƻƳōƛƴŜŘ ǿƛǘƘ ǿƛŘŜǎǇǊŜŀŘ 

vulnerability and exposure, they pose key risks because of the potential magnitude of the 

consequences; the rate at which they would occur; and, depending on this rate, the limited ability 

ƻŦ ǎƻŎƛŜǘȅ ǘƻ ŎƻǇŜ ǿƛǘƘ ǘƘŜƳΦέ
320

 
 

437. With a tipping point, the IPCC indicates (see quote above) that a climate system is undergoing 

an abrupt and irreversible change. If such tipping points are reached, certain major 

consequences may become irreversible and feedback mechanisms may accelerate climate 

change and possibly even make it uncontrollable. 
 

438. As afore mentioned, in the SR15 report from 2018, the IPCC has sharpened the risks of tipping 

points as explained above, by establishing that the transition from moderate to high risks of 

tipping points is between 1°C and 2.5°C. In the AR5-report from 2015 the IPCC indicated that 

ǘƘŜǊŜ ŀǊŜ άearly warning signsέ ǘƘŀǘ ŀƭǊŜŀŘȅ ƻŎŎǳǊ ƴƻǿΦ ¢ƘŜ Lt// ƻōǎŜǊǾŜǎ ƳŀƧƻǊ ŎƘŀƴƎŜǎ ǘƘŀǘ 

ŀǊŜ ŀƭǊŜŀŘȅ ǘŀƪƛƴƎ ǇƭŀŎŜ ŀǘ ǘƘŜ ŎǳǊǊŜƴǘ мɕ/ ƻŦ ǿŀǊƳƛƴƎ ŀǘ ǘƘŜ bƻǊǘƘ tƻƭŜ ŀƴŘ ŀǘ ǘƘŜ ǘǊƻǇƛŎŀƭ 

coral reefs.321 In the period 1979-2012, for example, the summer ice in the North Pole 

decreased by no less than between 9.4% and 13.6% every 10 years.322 The expansion of the 

Arctic sea ice at the end of the summer has almost halved since the start of satellite 

observations in 1979. Also in the other seasons, Arctic ice shows an unmistakable decrease, 

whereby the volume decrease is even faster than the decrease of the ice surface, because the 

remaining sea ice is also becoming thinner - and therefore more vulnerable to further melting, 

indicative of a possible approaching tipping point. 

 

439. Other possible tipping point risks include, according to the IPCC, (i) the defrosting of the 

permafrost layer in the bottom of the tundra regions in the world, and the defrosting of 

permafrost layers in adjacent shallow seabeds, causing large quantities of methane gas (a 

considerably stronger greenhouse gas than CO2) stored in the frozen soil to end up in the 

atmosphere, (ii) drying out of the Amazon region, so that the tropical rain forests in this area 

can extract much less CO2 from the atmosphere and even risks to become a net source of CO2, 

with an increasing risk of major forest fires and the tilting of the rain forest biome to a 

Savannah state, and (iii) the disappearance of the ice on Greenland, which could cause sea 

levels to rise by 7 meters as well as the West-Antarctic ice sheet, also considered unstable, 

which can lead to an additional sea level rise of approximately 4 meters.323 
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 IPCC 2013, AR5, WGII, CH.19, p.1079, (exhibit 150)  
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  IPCC 2014, AR5, SYR, p.72 (exhibit 112) 
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 IPCC 2013, AR5, WGI, SPM, p.9.(exhibit 099) 
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  IPCC 2013, AR5, SYR, p.70-72 with reference to other chapters, (exhibit 112) 
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440. The IPCC concludes that the risk of tipping points is large to very large if we do not proceed to 

further emission reductions: 

 

άWithout additional mitigation efforts beyond those in place today, and even with adaptation, 

warming by the end of the 21st century will lead to high to very high risk of severe, widespread 

ŀƴŘ ƛǊǊŜǾŜǊǎƛōƭŜ ƛƳǇŀŎǘǎ ƎƭƻōŀƭƭȅΦέ
324 

 

441. In 2018, a team of international climate scientists from renowned universities and climate 

institutions published an article about tipping points that confirms the IPCC findings325. This 

includes the overview map below, which shows which tipping points can turn over at what 

temperature rise above the pre-industrial level and how one tipping point can also trigger 

other tipping points, because of cascading reactions. 

 

 

Global map of potential tipping cascades. The individual tipping elements are color-coded according to 

estimated thresholds in global average surface temperature (tipping points; 18,43). Arrows show the potential 

interactions among the tipping elements, based on expert elicitation, which could generate cascades. Note that 

although the risk for tipping (loss of) the East Antarctic Ice Sheet is proposed at >5
°
C, some marine-based 

sectors in East Antarctica may be vulnerable at lower temperatures. 

 

442. The report confirms that the world ς ŀǘ ǘƘŜ ǘŜƳǇŜǊŀǘǳǊŜ ǊƛǎŜ ƻŦ ŀǊƻǳƴŘ мΦсɕ/ ǘƘŀǘ ǎƘƻǳƭŘ ōŜ 

linked to thermal climate inertia and the already achieved greenhouse gas concentration in the 

absence of in-depth emission reductions - is dangerously approaching tipping points in some 
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  IPCC 2013, AR5, SYR, p.77, (exhibit 112) 
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  Steffen 2018, Trajectories of the Earth System in the Antropocene (exhibit 151) 
































































































































































































