After careful analysis of the draft legislation, available evidence, and our hands-on experience with the ef-
fects of certification schemes of soy, palm oil and timber on the ground, we discern ten arguments as to why
certification should not be promoted in the Regulation of the European Parliament and of the Council on the
making available on the Union market as well as export from the Union of certain commodities and prod-
ucts associated with deforestation and forest degradation (hereafter the “EU anti-deforestation regulation”).

NGOs are pleading for a stronger regulation. We are worried to find some industry players advocating for a
larger role for certification.

We are pleased to see that the European Commission (EC), after a thorough impact analysis and considering
all perspectives, has retained a mandatory due diligence system, relying on a deforestation-free definition,
combined with a benchmarking system. First, this requires companies to trace the products in their supply
chains back to their point of origin. Second, products need to be produced in compliance with the deforesta-
tion-free definition and with the laws of the country of production, which according to the Proposal’s Ex-
planatory Memorandum “entails that labour, environmental and human rights laws applicable in the country
of production (both national and international) need to be taken into account when assessing the compliance
of products with this initiative.” Finally, we applaud the fact that the EC, after thorough consultation, main-
tains a standpoint “that legally binding options would be more effective than voluntary measures (like vol-
untary due diligence, voluntary labelling, or voluntary private certification)”, so that companies cannot hide
behind certification.

Article 8, 9 and 10 outline that due diligence procedures need to ensure that the risk of non-compliant
commodities or products being placed or exported from the EU market is negligible. To do so, operators and
non-SMEs traders “shall gather all relevant information” and “shall identify and assess the risk of possible
non-compliance of relevant products with the requirements of the Regulation.” The role of certification is
limited: ‘Certification or other third party verified schemes could be used in the risk assessment procedure,
however, they should not substitute the operator’s responsibility as regards due diligence”.

As such, the EC concluded that soft, voluntary measures [...] like voluntary private certification “were con-
sidered to lack in effectiveness”. It states that “certification (or verification) schemes may, in some cases,
contribute to achieving compliance with the due diligence requirement, however the use of certification
does not automatically imply compliance with due diligence obligations. There is abundant literature on cer-
tification schemes shortcomings in terms of governance, transparency, clarity of standards, and reliability of
monitoring systems”.

Considering the shortcomings of certification schemes that the EC itself has documented, we are deeply
troubled by the current arguments coming from industry players advocating for a stronger role for certifi-
cation in the regulation, including a way for companies to use these systems as proof of compliance with
binding EU rules. Below are ten reasons why this should not happen.

1. Certification is not designed to achieve the main objective of the regulation:
prevent deforestation and other environmental harms.

The EC’s own Commission Staff Working Document Impact Assessment (hereafter EC Impact Assessment)
concludes that “the consensus is that [voluntary certification] schemes on their own have not been able to
provide the changes needed to prevent deforestation”. This is the position defended by the European Parlia-
ment and by most NGOs. Certification schemes do not have a deforestation standard, or the standard does
not meet the deforestation definition as proposed in the anti-deforestation regulation. For example, because
companies are allowed to clear forests to establish plantations and remediate or compensate with conserva-
tion elsewhere. Numerous studies conducted by WWEF, ESCWatch, and Greenpeace and_academic studies
on Indonesia, have additionally concluded that certification on its own has not helped companies meet their
commitments to exclude deforestation from their supply chains. This led some actors such as WWEF to lose
faith in certification scheme Roundtable of Responsible Soy (RTRS), not only due to limited uptake, but more
specifically, because in biomes where soy is produced, zero-deforestation commitments have so far failed to
reduce deforestation. In support of this finding, the Dutch supermarket industry representative (CBL)_stated
that RTRS “has not appeared to be sufficient to halt [deforestation and conversion] developments and accel-
erate the transition to a sustainable soy chain”.
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2. Certification does not provide the information needed to comply with the EU
regulation: it does not create transparency of the supply chain or provide informa-
tion on the geographical origin

As indicated in Article 8 of the Proposal, “because deforestation is linked to land-use change, monitoring re-
quires a precise link between the commodity or product placed on or exported from the EU market and the
plot of land where it was grown or raised.” Most certification schemes, however, require only a minimal level
of traceability and transparency. As indicated in the EC's Study On Certification And Verification Schemes_
In The Forest Sector, schemes make use of Chain of Custody (CoC) models, but very few apply a traceability
system, making it difficult to track the claims of certification, from the forest to the end buyer. One of the
most common CoC models used is Mass Balance. This model allows uncertified and untraceable supplies to
be physically mixed with certified supplies and end up in EU supply chains. For the most part, certification
schemes do not include the systematic ability to verify transactions of volumes, species, and qualities be-
tween entities, thus leaving the systems vulnerable to manipulation and fraud.

3. Certification does not provide guarantees for the legality of the product

Certification schemes do not have the authority to confirm or enforce compliance with national laws precise-
ly because they are voluntary. Article 3 in the proposed anti-deforestation regulation states that products
are prohibited on the European market if they are not “produced in accordance with the relevant legislation
of the country of production”. However, the Roundtable on Sustainable Palm Oil (RSPO), for example, has
explicitly stated its standards are voluntary and “do not extend to enforcing or confirming the legal standing
of a company’s use of land (which is a mandate only held by the national authority)”. Certified wood linked to_

illegal logging operations in Russia is reaching European supply chains.

L. Certification does not identify or prevent harms (audit teams lack time
and expertise)

According to the EC “labour, environmental and human rights laws will need to be taken into account when
assessing compliance” and identifying harms. However, multiple reports by Eriends of the Earth Netherlands,
the Environmental Investigation Agency, and ECCHR, reveal that auditing firms responsible for checking
compliance are fundamentally failing to identify and mitigate unsustainable practices within certification
schemes due to lack of time and lack of expertise. Proper audits on social and human rights issues require
extensive consultation to gain full community perspectives on land use, conflicts, or environmental harm.
Certification Body (CB) procedures do not allow for this (due to financial resources). RSPO’s own analysis
reads that “the credibility of the RSPO certification scheme has been consistently undermined by documen-
tation of poor practice, and concerns of the extent to which the Assurance System is being implemented”.
Oppressed and stretched NGO groups and communities in the global South spend time and resources on
these consultation processes. They face backlash for speaking out during consultations without any guar-
antee that their input is included in the certification assessment. The EU should not become complicit in
exploitation of rightsholders and stakeholders in their monitoring role.

5. Certification bodies and their auditors are not independent from the company
they certify.

The lack of independent audits, considered to be key in ensuring the robustness of certification, was high-
lighted in the EC Impact Assessment as a key weakness of private certification schemes. If clients (business-
es) hire, supervise, and pay audit firms, they are exposed to a structural risk of conflict of interest, which may
lead to a lower level of control. Previous studies by Eriends of the Earth, [IUCN, RAN, and Environmental
Investigation Agency have shown that, for example in the palm oil industry, when auditors and certification
companies are directly hired by an audited company, independence is inhibited and the risk of violations
increases. Also, auditor dependence on company services such as transport and accommodation is problem-
atic. The EC adds to this that these systems are sensitive to fraud given that certified companies may easily
mislead their auditors even if the audit is conducted with the greatest care and according to all procedures.
“For example, a company may be selling products contalnlng a volume of “certified” timber material that ex-
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6. Prevention of environmental and social harm cannot be outsourced, particu-
larly because certification bodies are not liable for harms in the plantations they
certify.

The EU anti-deforestation regulation requires that operators shall exercise due diligence prior to placing rel-
evant commaodities on the Union market. Private certification may, in some cases, facilitate compliance with
this requirement. However, as reiterated by German human rights law firm ECCHR the control of compliance
is outsourced to private certification bodies, in an unregulated audit and certification market, where CBs are
not liable for potential harm. This leads to inability to distinguish unreliable audits from reliable ones and to
competition without rules, setting in motion a ‘race to the bottom’. Certification initiatives have increasing-
ly received complaints for lack of proper due diligence. For instance, the UK OECD National Contact Point
has recently found that Bonsucro breached the Guidelines in relation to due diligence and leverage when
reaccepting MPG-T as a member, and the Netherlands NCP handled a complaint about ING'’s due diligence

policies and practices regarding palm oil. The OECD guidelines confirm that certification is not a proxy for
due diligence, as well as various governments. As echoed by the EC Impact Assessment, “maintaining opera-
tors’ responsibility for correctly implementing due diligence obligations when they use certification, aims at
ensuring that authorities remain empowered to monitor and sanction incompliant behaviour, as the reliability
of those [certification] systems has repeatedly been challenged by evidence on the ground.”

7. Certification cannot guarantee Free, Prior and Informed Consent or prevent land
grabbmg of indigenous land.

ma_nagg but insecure Iand tenure isa major drlver of deforestatlon and forest degradatlon Certification
bodies commit to investigating whether lands are subject to customary rights of indigenous peoples and
whether land transfers have been developed with Free Prior and Informed Consent (FPIC). However, assess-
ing whether land user rights and consultation rights were respected needs to consider the historical context,
a multi-actor perspective and deep understanding of local conflicts. Considering the apparent low level of
knowledge of auditors on human rights and legal issues, assessing prior land use and conflicts is an impossi-
ble task for a team of international auditors with limited time. In Malaysia communities are often not consult-
ed before the issuance of the logging licences. MTCS certified concessions encroach on indigenous territo-
ries while the judiciary recognised indigenous customary land rights are a form of property rights protected
by the Federal Constitution. Additionally, certification schemes failed on numerous occasions to address
complaints by communities whose land was taken by palm oil companies, including the case of oil palm giant

Sime Darby in Indonesia and Socfin in Cameroon. Ivory Coast. Nigeria. and Sierra Leone. Certification will not

lead to redress or resolution of problems linked to EU operators.

8. Certification provides opportunities for greenwashing and increases vested in-
terests in and corporate power over natural resources.

Critics have argued that improving the image of forest and ecosystem risk commodities stimulates demand.
Certification risks enabling destructive businesses to continue operating as usual and expand their practices,
thereby increasing the harm. “If certification on its own is unable to guarantee that commodity production

is entirely free of deforestation or human rights abuses, there is little to suggest that using certification as

a tool for proving compliance with legal requirements could solve the issues in supply chains and fulfil the
legislation’s objectives. In this context, recognising a particular certification scheme as a proof of compliance
removes any incentive to improve the scheme or to replace it with a more reliable alternative, effectively
contributing to the institutionalisation of greenwashing.” For example, a number of recent logging industry
scandals suggest that the Forest Stewardship Council label has at times served merely to “greenwash” or
“launder” trafficking in illegal timber, compelling NGOs to demand systemic change. The difference between
certified and non-certified plantations in South East Asia was not significant.
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g. Certification promotes the expansion of industrial agriculture and thereby
prevents the transition needed to halt deforestation: towards community-based
forest management and agro-ecology with food sovereignty as a leading principle
There are multiple drivers of deforestation, but the evidence is clear in pointing to industrial agricultural
gxmnsmamnmf.ﬂaf_mmummm Ultimately, certification initiatives fail to challenge the ideology.

production, and can instead serve to greenwash
further agro- commodlty expan5|on Corporatlons along W|th their certifications, continue to seek legitimacy
through a ‘feed the world’ narrative. The “expansion is the only way”argument has long since been discred-
ited by international institutions such as FAO; we produce enough to feed the projected world populations,
much of this coming from small-scale peasant producers using a fraction of the resources. Moreover, as
smallholders are directly impacted by deforestation and often depend on large operators and are hereby
forced to expand agricultural land and degrading their direct environment, they are therefore an essential
part of the solution.

10. Certification directs resources towards a million-dollar certification industry,
while community and smallholder forest and agriculture management are ex-

tremely underfunded.

As explained by the EC Impact Assessment, private certification can be a costly process and resources spent
to certify operations and to support the various schemes’ managerial structures could be used for other
ends. Considering that smallholders represent a large share of producers in the relevant sectors, they also
represent a crucial part of the solution to deforestation. The EU should stop financing and promoting im-
provements in a certification system, benefiting industrial forest and plantation companies, that has been
proven to fail. It would be a more effective use of public and private resources to pay smallholders adequate-
ly for their products and adhere to their calls if they seek technical or financial support.

To conclude, building on these arguments, we foresee that if decision makers give in to the lobby from in-
dustry and certification’s role is reconsidered or promoted in the current proposal, the EU anti-deforestation
regulation will not deliver, as it will not only lose its potential to provide information needed to comply with
the regulation but lose its ability to curb deforestation and forest degradation all together.
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